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[Reporter] A national survey by Harris Interactive, shows only nine 
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negatively impacted their trips.
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[Caption: Allison Janse, Author] You can do everything I say in my book. 
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you’re gonna get sick. And in m[y] research, I found that homeopathic 
zinc products can shorten the duration of your illness.

[Voiceover] Travelers are at [an] increased risk of getting sick because 
of things like greater exposure to viruses, stress and other variables. The 
survey showed [four] in [five] of the U.S. travelers surveyed believe the 
worst time to catch the common cold is while traveling. Dr. Mark Siegel 
of New York University says that obtaining relief is possible, but that it’s 
important to begin treatment as soon as symptoms occur.

[Caption: Dr. Marc Siegel, New York University] There is no cure for 
the common cold. But there are some things you can do to get better. 
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tion, like Zicam. To cut down on the severity and duration of symptoms. 
You can also take a decongestant. Get more rest. Drink some chicken 
soup. And sleep.

[Voiceover] Nearly [ninety] percent of the U[.]S[.] travelers survey [sic] 
say reducing the duration of the common cold would be important or 
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[Reporter] To see this report again or to find out more about zinc as a 
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And KMSP:

Voiceover: Thinking of getting a convertible now that summer is here? 
Well think fast. The buzz around this year’s convertibles, many brand-
new and affordable, means there may not be many left.

[Caption: Bob Lutz, General Motors] “The Solstice is sold out. The Sky is 
sold out. The Pontiac G6 convertible is sold out.”

Bob Lutz, who has worked at all three domestic manufacturers, is now 
the head of product development at General Motors. He was hired 5 
years ago to revive GM’s much criticized product line – and the hope is 
that the success he’s had bringing these new convertibles to market will 
continue across the entire company.
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have seen, as many journalists have, cars that are scheduled for the next 
couple of years and I’ll tell you that if those cars were on the road right 
now today, I don’t think they’d be in this jam at all.”

But Lutz knows [that] making higher quality automobiles is only part of 
the equation–changing a generation[’]s worth of less-than-favorable 
opinions is the real battle.

“What we’re seeing is the old beliefs about General Motors, which we 
probably earned over twenty, twenty-five years. The old beliefs of all 
our cars look the same, our quality isn’t very good, the vehicles use a lot 
of gas, none of that stuff is true anymore but these perceptions linger.”

However[,] the good looking convertibles coming from GM may be 
changing that perception, as well as the company’s fortunes. America’s 
largest manufacturing company actually turned a profit in the first 
quarter of ‘06.
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542, 710 n.4 (2009).

 2 See, e.g., David Corn, Happy Birthday, C-SPAN!, THE NATION, Mar. 11, 
2004, http://www.thenation.com/blog/156075/happy-birthday-c-span.

 3 C-SPAN, Frequently Asked Questions, http://legacy.c-span.org/about/
viewer_info/faq.asp?code=ABOUT#funded (last visited May 24, 2011).

 4 PEW RESEARCH CTR. FOR THE PEOPLE & THE PRESS, AMERICANS SPEND-

ING MORE TIME FOLLOWING THE NEWS 87 (2010), available at http://
people-press.org/files/legacy-pdf/652.pdf.

 5 C-SPAN, C-SPAN at 30: Who’s Watching? New Survey Details a Politically 
Active Audience Estimated at more than 39 Million Adults (press release), 
Mar. 18, 2009, http://legacy.c-span.org/30Years/media-release.aspx. C-
SPAN’s mission from the beginning has been simply stated: “To provide 
C-SPAN’s audience access to the live gavel-to-gavel proceedings of the 
U.S. House of Representatives and the U.S. Senate, and to other forums 
where public policy is discussed, debated and decided—all without edit-
ing, commentary or analysis and with a balanced presentation of points 
of view.” C-SPAN, Company/Corporate Information: The C-SPAN Mission, 
http://legacy.c-span.org/about/company/index.asp (last visited Mar. 15, 
2011).

 6 American Historical Ass’n, 2004 Theodore Roosevelt–Woodrow Wilson 
Award Winner: Brian Lamb, C-SPAN, Aug. 13, 2007, http://www.histori-
ans.org/prizes/AWARDED/RooseveltWilsonWinner/04Lamb.cfm.

 7 Research by FCC staff found that, as of December 20, 2010, 23 states 
and the District of Columbia—24 jurisdictions overall—broadcast/mul-

ticast or cablecast varying amounts of live coverage of their branches 
of government—with a primary focus on the legislative branch. In 
addition to the District of Columbia, the states in which such services 
are provided are: Alaska, Arizona, California, Colorado, Connecticut, 
Florida, Hawaii, Idaho, Illinois, Kentucky, Michigan, Minnesota, Montana, 
Nebraska, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Washington, and Wisconsin. As noted above, 
NAPAN counts entities in only 16 of these states as SPANs. (Research by 
FOM staff); Email from Paul Giguere, Pres., NAPAN/Pres. and C.E.O., The 
Connecticut Network, to Simon Banyai, FCC (Sept. 14, 2010) (Giguere 
Email 9/14/10). NAPAN identifies 16 states as having an “independent” 
SPAN in the sense that a distinct operating unit manages the network: 
Alaska, Arizona, California, Colorado, Connecticut, Florida, Illinois, Michi-
gan, Montana, Nebraska, Ohio, Oregon, Pennsylvania, South Carolina, 
Washington, and Wisconsin. Id. 

 8 National Conference of State Legislatures, Broadcasts and Webcasts of 
Legislative Floor Proceedings and Committee Hearings, http://www.ncsl.
org/Default.aspx?TabId=13479 (last visited Mar. 15, 2011).

 9 Research by FOM staff.

 10 Giguere Email 9/14/10.

 11 Meeting of National Association of Public Affairs Networks staff with 
FCC staff (Nov. 4, 2010) (NAPAN Meeting 11/4/10).

 12 Connecticut Network, Supreme Court Arguments on Rowlands Sub-
poena to Air Live on Connecticut Network (press release), June 17, 2004, 
http://www.ctn.state.ct.us/press_2004.asp?pressID=12 (last visited Feb. 
17, 2011).

 13 As a result of these efforts, the base was kept open. See State of 
Connecticut, BRAC Commission Votes 8/24/05 to Keep Sub Base Open 
(press release), Aug. 24, 2005, http://www.ct.gov/governorrell/cwp/
view.asp?a=1809&q=292820. CT-N has been honored with the 2007 Hel-
en M. Loy Freedom of Information Award, the 2007 national Sunshine 
Award from the Society of Professional Journalists and the 2009 Open 
Government Award from the Connecticut Foundation for Open Govern-
ment. 

 14 NAPAN Meeting 11/4/10 .

 15 Wisconsin, 2009 Assembly Joint Resolution 76, at 2, available at legis.
wisconsin.gov/2009/data/AJR-76.pdf. 

 16 See Washington State Public Affairs TV Network, Engaged: Students 
Becoming Citizens, http://www.tvw.org/modules/Articles/engaged.
cfm?bhcp=1 (last visited Feb. 17, 2010).

 17 Editorial, TVW: Window to Washington, THE SEATTLE TIMES, July 
30, 2006, http://seattletimes.nwsource.com/html/editorialsopin-
ion/2003159673_tvwed30.html.

 18 NAPAN Meeting 11/4/10. 

 19 NAPAN Meeting 11/4/10.

 20 Email from Christopher Long, President and CEO, WisconsinEye, to FCC 
staff (Sept. 16, 2010) (WisconsinEye Email 9/16/10 ).

 21 Interview with Brian Lamb, Founder, C-SPAN by Steven Waldman, FCC 
(June 18, 2010) (Lamb Interview 6/18/10).

 22 Giguere Email 9/14/10.

 23 Giguere Email 9/14/10 (the 12 SPANs identified are in Arizona, Alaska, 
Colorado, Connecticut, Florida, Illinois, Montana, Nebraska, Ohio, Oregon, 
South Carolina, and Washington).

http://mediapolicy.newamerica.net/sites/newamerica.net/files/policydocs/SeattleCaseStudy.pdf
http://mediapolicy.newamerica.net/sites/newamerica.net/files/policydocs/SeattleCaseStudy.pdf
http://mediapolicy.newamerica.net/sites/newamerica.net/files/policydocs/SeattleCaseStudy.pdf
http://www.sptimes.com/2006/01/03/Columns/With_less_cable_acces.shtml
http://www.sptimes.com/2006/01/03/Columns/With_less_cable_acces.shtml
http://www.thenation.com/blog/156075/happy-birthday-c-span
http://legacy.c-span.org/30Years/media-release.aspx
http://legacy.c-span.org/about/company/index.asp
http://www.historians.org/prizes/AWARDED/RooseveltWilsonWinner/04Lamb.cfm
http://www.historians.org/prizes/AWARDED/RooseveltWilsonWinner/04Lamb.cfm
http://www.ncsl.org/Default.aspx?TabId=13479
http://www.ncsl.org/Default.aspx?TabId=13479
http://www.ct.gov/governorrell/cwp/view.asp?a=1809&q=292820
http://www.ct.gov/governorrell/cwp/view.asp?a=1809&q=292820
file:///Users/vincentlisi/Documents/CURRENT%20PROJECTS/FCC%e2%80%94FUTURE%20OF%20MEDIA/BOOK/BOOK%202/TEXT/../../../../../../Downloads/legis.wisconsin.gov/2009/data/AJR-76.pdf
file:///Users/vincentlisi/Documents/CURRENT%20PROJECTS/FCC%e2%80%94FUTURE%20OF%20MEDIA/BOOK/BOOK%202/TEXT/../../../../../../Downloads/legis.wisconsin.gov/2009/data/AJR-76.pdf
http://www.tvw.org/modules/Articles/engaged.cfm?bhcp=1
http://www.tvw.org/modules/Articles/engaged.cfm?bhcp=1
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 24 NAPAN Meeting 11/4/10. 

 25 National Association of Public Affairs Networks Comments in re FOM PN, 
filed June 30, 2010 (NAPAN Comments) at 4, 15.

 26 NAPAN Comments at 4.

 27 NAPAN Comments at 15.

 28 NAPAN Comments at 4.

 29 NAPAN Comments at 16.

 30 NAPAN Comments at 4.

 31 Interview with Lois Ewen, Office Manager, MGTV, by FCC staff (Sept. 9, 
2010).

 32 Interview with Dan Shellenbarger, Exec. Dir., The Ohio Channel, and 
Jerry Wareham, Pres. and C.E.O., ideastream/WVIZ by FCC staff (Sept. 
10, 2010) (Shellenbarger/Wareham Interview).

 33 Presently, ideastream—a multimedia partnership between Cleveland 
public television (WVIZ) and public radio (WCPN)—has been chosen by 
other Ohio PBS affiliates to administer these contracts in partnership 
with Ohio Government Telecommunication, the parent company of the 
Ohio Channel. Shellenbarger/Wareham Interview. See also Ideastream, 
http://www.ideastream.org/ideastream/about/about_ideastream/ (last 
visited Feb. 17, 2011).

 34 Shellenbarger/Wareham Interview.

 35 NAPAN Comments at 16.

 36 WisconsinEye Email 9/16/10.

 37 Email from Christopher Long, President and CEO, WisconsinEye, to FCC 
staff (Nov. 23, 2010) ((WisconsinEye Email 11/23/10 ).

 38 WisconsinEye Email 11/23/10; WisconsinEye Email 9/16/10.

 39 NAPAN Comments at 15; see also 360 North, About 360 North, http://
www.360north.org/about.php (last visited Feb. 17, 2011).

 40 NAPAN Comments at 15.

 41 WisconsinEye Email 9/16/10.

 42 On July 7, 2005 at 2:00 am, the Pennsylvania General Assembly passed 
pay increases for state lawmakers, judges, and top executive-branch 
officials in a vote without public review or commentary. See Wikipedia, 
2005 Pennsylvania General Assembly Pay Raise Controversy, http://
en.wikipedia.org/wiki/2005_Pennsylvania_General_Assembly_pay_
raise_controversy (last visited Feb. 17, 2011). In the ensuing public 
controversy, one state judge’s retention and several state legislators’ 
primary elections were affected, and on November 16, 2005, Governor 
Rendell signed a repeal of the pay raise after a near unanimous vote for 
repeal. See id. 

 43 Interview with Brian Lockman, Pres. and C.E.O., Pennsylvania Cable 
Network by FCC staff (Nov. 19, 2010).

 44 Interview with Paul Giguere by FCC staff (Sept. 10, 2010).

 45 Email from Paul Giguere to Simon Banyai, FCC (Nov. 18, 2010) (Giguere 
Email 11/18/10).

 46 Giguere Email 9/14/10. NAPAN identifies 16 states as having an “inde-
pendent” SPAN in the sense that a distinct operating unit manages the 
network. The 16 SPANs identified as independent are: Arizona, Alaska, 
California, Colorado, Connecticut, Florida, Illinois, Michigan, Montana, 
Nebraska, Ohio, Pennsylvania, Oregon, South Carolina, Washington, and 
Wisconsin.

 47 Meeting with NAPAN members with FCC staff (June 7, 2010). 

 48 Giguere Email 11/18/10.

 49 Giguere Email 9/14/10.

 50 47 U.S.C. § 335(b).

 51 47 C.F.R. § 25.701(f).

 52 47 C.F.R. § 25.701(f).

 53 Giguere Email 11/18/10.

 54 NAPAN Meeting 11/4/10. 

 55 NAPAN Meeting 11/4/10.

 56 WisconsinEye Email 9/16/10.

 57 Email from Paul Giguere to Simon Banyai, FCC (Sept. 7, 2010).

9 Satellite
 1 See Implementation of Section 25 of the Cable Television Consumer 

Protection and Competition Act of 1992, Direct Broadcast Satellite Public 
Interest Obligation, Second Order on Reconsideration of First Report & 
Order, 19 FCC Rcd 5647 (2004).

 2  Matter of Implementation of Section 25 of the Cable Television Con-
sumer Protection and Competition Act of 1992, Report & Order, 13 FCC 
Rcd 23254, 23285 (1998) (“We choose four percent, instead of a higher 
number, because we find it in the public interest to put the minimum 
burden on this industry that currently has relatively little market 
power.”). The FCC further added that “imposing the maximum set-aside 
percentage now might hinder DBS in developing as a viable competitor 
in the MVPD market and that this factor outweighs possible benefits in 
establishing a higher percentage.” Id. 

 3 See 47 U.S.C. § 335(b); 47 C.F.R. § 25.701(f)(2).

 4 Letter from Jeffrey Blum, Sr. V.P. and Deputy Gen. Counsel, DISH 
Network L.L.C, and Stacy Fuller, V.P., Regulatory Affairs, DIRECTV, Inc., 
to Marlene H. Dortch, Secretary, FCC, GN Docket No. 10-25 (filed Aug. 19, 
2010) (DISH and DIRECTV Ex Parte 8/19/10), available at http://fjallfoss.
fcc.gov/ecfs/document/view?id=7020709221.

 5 DISH and DIRECTV Ex Parte 8/19/10.

 6 DISH and DIRECTV Ex Parte 8/19/10. 

 7 For example, in addition to Almavision Hispanic Network, Brigham 
Young University Channel (BYU-TV), and the Catholic Eternal World 
Television Network (EWTN), Dish Network also carries self-designated 
Christian channels such as Christian Television Network, Kids & Teen 
Television, Three Angels Broadcasting Network, and Trinity Broadcasting 
Network. DirecTV carries many of the same programmers, as well as 
World Harvest Television, National Religious Broadcasters, The Word, 
Word of God Fellowship, GEM TV, the Hope Channel, and Jewish Life TV. 
DISH and DIRECTV Ex Parte 8/19/10.

 8 Brigham Young University, BYUtv, http://www.byutv.org/(last visited 
Feb. 17, 2011); Eternal World Television Network, http://www.ewtn.com/
(last visited Feb. 17, 2011).

 9 OnceTV México, http://www.oncemexico.tv/oncemexico/i_index.php 
(OnceTV México) (last visited Feb. 17, 2011). 

 10 OnceTV México.

 11 DISH Network, English Packages, http://www.dishnetwork.com/pack-

http://www.ideastream.org/ideastream/about/about_ideastream/
http://www.360north.org/about.php
http://www.360north.org/about.php
http://en.wikipedia.org/wiki/2005_Pennsylvania_General_Assembly_pay_raise_controversy
http://en.wikipedia.org/wiki/2005_Pennsylvania_General_Assembly_pay_raise_controversy
http://en.wikipedia.org/wiki/2005_Pennsylvania_General_Assembly_pay_raise_controversy
http://fjallfoss.fcc.gov/ecfs/document/view?id=7020709221
http://fjallfoss.fcc.gov/ecfs/document/view?id=7020709221
http://www.byutv.org/
http://www.ewtn.com/
http://www.oncemexico.tv/oncemexico/i_index.php
http://www.dishnetwork.com/packages/channel.aspx?channel=52107
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ages/channel.aspx?channel=52107 (last visited Feb. 17, 2011). 

 12 Florida Education Channel, http://www.fec.tv/ (last visited Feb. 17, 2011). 

 13 Northern Arizona Univ., University House, http://extended.nau.edu/
TelevisionServices.aspx (last visited Feb. 18, 2011). Similarly, the Univer-
sity of California Channel offers programming on “a broad spectrum of 
subjects of interest to a general audience including science, health and 
medicine, public affairs, humanities, arts and music, education issues 
and even gardening and agriculture.” Univ. of California, University of 
California Television, http://www.uctv.tv/about/ (last visited Feb. 18, 
2011).

 14  PRISA to Take Major Stake in V-me Media, Inc.: World’s Largest Spanish-
Language Media Company Joins With One of The Biggest US Hispanic 
Networks, BLOOMBERG, Oct. 20, 2009, http://www.bloomberg.com/
apps/news?pid=conewsstory&tkr=PRS%3ASM&sid=aIqizMQHboyY. 

 15 V-me, http://www.vmetv.com/english_info (last visited Feb. 18, 2011).

 16 CoLours TV, http://colourstv.org/ (last visited Feb. 18, 2011). 

 17 Free Speech TV, http://www.freespeech.org/ (last visited Feb. 18, 2011).

 18 Link TV, http://www.linktv.org/ (last visited Feb. 18, 2011).

 19 MHz Networks, http://www.mhznetworks.org/mhzworldview/program-
ming/(last visited Feb. 18, 2011).

 20 DISH Network, Channels & Packages, http://www.dishnetwork.com/
downloads/Channel-Lineup/StandardHDChannelGuide.pdf (last visited 
Feb. 18, 2011).

 21 DIRECTV, The Guide, http://www.directv.com/entertainment/guide (last 
visited Feb. 18, 2011).

 22 These included God TV, El Sembrador Ministries, TCT Ministries, TV 
Japan (NHK) and Russia Today. See DISH and DIRECTV Ex Parte 8/19/10.

 23 See DISH and DIRECTV Ex Parte 8/19/10.

 24 “Ongoing” contracts were awarded only to those programmers who had 
been programming on Dish Network since 1996. These include only C-
SPAN and NASA TV. See DISH and DIRECTV Ex Parte 8/19/10, Appendix 
A, 3.

 25 Prepared Testimony, Jose Luis Rodriguez, Founder and C.E.O., Hispanic 
Information and Telecommunications Network, FCC Workshop on 
the Future of  Media and the Information Needs of  Communi-
ties: Public and Other Noncommercial Media in the Digital Era 
(Apr. 30, 2010) (Rodriquez Testimony), at 2, available at http://reboot.
fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-
digital-era.

 26 American University Comments, at 7-8 (citing AUFDERHEIDE, THE DAILY 

PLANET at 99-172).

 27 Rodriguez Testimony at 1. 

 28 DISH and DIRECTV Ex Parte 8/19/10 at 1, 2.

 29 DISH and DIRECTV Ex Parte 8/19/10 at 3.

 30 Implementation of the Satellite Home Viewer Improvement Act of 1999, 
Report and Order, 16 FCC Rcd 1918, 1926 (2000).

 31  See DISH Network, www.dishnetwork.com and DirecTV, www.directv.
com. 

 32  Operators send up new satellites to expand capacity or to replace old 
ones. DirecTV has launched thirteen satellites since its inception in 
1993 at the rate of one satellite every year or two. The newest DirecTV 
satellite, “DIRECTV 12,” was launched on December 12th, 2009. DISH 

Network has launched a total of 12 satellites, starting with “EchoStar 
1” on December 28, 1995. Like DirecTV, DISH Network has launched one 
satellite every year or two, with its latest, EchoStar14, having launched 
on March 20, 2010. Data provided by International Bureau, FCC.

 33 47 U.S.C. § 335(b).

 34 Giguere Interview 9/7/10; see also Email from Greg Lane, Pres. & C.E.O., 
TVW, to FCC staff (Aug. 13, 2010).

10 Low Power FM
 1 See Creation of Low Power Radio Service, Report and Order, 15 FCC Rcd 

2205, 2211-13 (2000). In the ten years since its inception, the Commis-
sion has revisited and revised the LPFM Rules in light of the experiences 
of LPFM applicants and licensees. See Creation of a Low Power Radio 
Service, Second Report and Order, 16 FCC Rcd 8026, 8028 (2001); Cre-
ation of Low Power Radio Service, Third Report and Order and Second 
Further Notice of Proposed Rulemaking, 22 FCC Rcd 21912 (2007).

 2 See 47 C.F.R. § 73.811. The approximate service range of a 100-watt 
LPFM station is a 3.5 mile radius.

 3 Prometheus Radio Project Comments in re FOM PN, filed June 8, 2010 
(Prometheus Comments) at 4, 7.

 4 Prometheus Comments at 3.

 5 Prometheus Comments at 2.

 6 WCIW-LP offers programming in Spanish, Haitian Creole and Mayan 
languages, providing human rights resources, social services, and a 
forum for civic dialogue. Prometheus Comments at 3.

Farm workers in Southwest Florida also depend on WCTI-LP, which 
offers music, information, and local women’s rights shows in Spanish, 
Mexican, and Guatemalan languages. Free Press, Low Power FM Success 
Stories, http://www.freepress.net/lpfm/success (Low Power FM Success 
Stories) (last visited Feb. 18, 2011).

 7 Prometheus Comments at 3.

 8 Prometheus Radio Project, Low Power FM, available at http://www.
prometheusradio.org/media/lpfm_factsheet_FP.pdf.

 9 Prometheus Comments at 5.

 10 Prometheus Comments at 4.

 11 Prometheus Radio Project, Low Power FM.

 12 Prometheus Comments at 6.

 13 Prometheus Comments at 7.

11 Religious Broadcasting
 1 BIA/Kelsey (listing 1,287 stations operating with a “religion” format).

 2 Prepared Testimony of Craig Parshall, Sr. V.P. & Gen. Counsel of National 
Religious Broadcaster Association, FCC Workshop on the Future of  
Media and the Information Needs of  Communities: Public and 
Other Noncommercial Media in the Digital Era (Apr. 30, 2010) 
(Parshall Testimony), at 1, available at http://reboot.fcc.gov/futureof-
media/public-and-other-noncommercial-media-in-the-digital-era.

http://www.dishnetwork.com/packages/channel.aspx?channel=52107
http://www.dishnetwork.com/packages/channel.aspx?channel=52107
http://www.dishnetwork.com/packages/channel.aspx?channel=52107
http://www.fec.tv/
http://extended.nau.edu/TelevisionServices.aspx
http://extended.nau.edu/TelevisionServices.aspx
http://www.bloomberg.com/apps/news?pid=conewsstory&tkr=PRS%3ASM&sid=aIqizMQHboyY
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http://www.vmetv.com/english_info
http://colourstv.org/
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http://www.linktv.org/
http://www.mhznetworks.org/mhzworldview/programming/
http://www.mhznetworks.org/mhzworldview/programming/
http://www.dishnetwork.com/downloads/Channel-Lineup/StandardHDChannelGuide.pdf
http://www.dishnetwork.com/downloads/Channel-Lineup/StandardHDChannelGuide.pdf
http://www.directv.com/entertainment/guide
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://www.dishnetwork.com/
http://www.directv.com/
http://www.directv.com/
http://www.freepress.net/lpfm/success
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 3  47 C.F.R § 73.621 (2002).

 4  Applications of WQED Pittsburgh, Assignor, and Cornerstone TeleVision, 
Inc., Assignee, Order, 15 FCC Rcd 202, 214 (1999) (WQED Order I). 

 5  WQED Order I, 15 FCC Rcd at 225 (citations omitted). 

 6  Applications of WQED Pittsburgh, Assignor, and Cornerstone TeleVision, 
Inc., Assignee, Order, 15 FCC Rcd. 2534, 2535 (2000). The “additional 
guidance” generated criticism from broadcasters, religious groups, and 
Members of Congress with respect to viewpoint discrimination and 
content regulation. In response, the FCC vacated the “additional guide-
lines” language and returned to a policy of deference to the editorial 
judgment of the licensee.

 7 Parshall Testimony at 2.

 8 Parshall Testimony at 3.

 9 CORPORATION FOR PUBLIC BROADCASTING, RADIO COMMUNITY SERVICE 

GRANT GENERAL PROVISIONS & ELIGIBILITY CRITERIA 10 (2010), available 
at http://www.cpb.org/stations/grants/radio/2010/cpb_10RadioCSG_
GeneralProvisions.pdf; CORPORATION FOR PUBLIC BROADCASTING, TELE-

VISION COMMUNITY SERVICE GRANT GENERAL PROVISIONS & ELIGIBILITY 

CRITERIA 6 (2010), available at http://www.cpb.org/stations/grants/
tv/2010/cpb_10TV_CSG_GeneralProvisions.pdf.

 10 Parshall Testimony at 8. 

 11 See 47 C.F.R. §§ 73.503(d), 73.621(e). See also Commission Policy Con-
cerning the Noncommercial Nature of Educational Broadcast Stations, 
Memorandum Opinion and Order, 90 FCC 2d 895, 907 (1982).

12  Nonprofit News 
Websites

 1 Ken Doctor, The Newsonomics of a Single Investigative Story, Nieman 
Journalism Lab, April 21, 2011, http://www.niemanlab.org/2011/04/the-
newsonomics-of-a-single-investigative-story/.

 2 Jim Romenesko, Religion News Service becomes a nonprofit on June 1, 
May 19, 2011, http://www.poynter.org/latest-news/romenesko/133091/
newhouse-familys-religion-news-service-becomes-a-nonprofit-on-
june-1.

 3 Email from Michele McLellan, 2009-10 Reynolds Journalism Fellow at 
the Univ. of Missouri School of Journalism and Consultant, to Steven 
Waldman, FCC (Mar. 2, 2011).

 4 Michele McLellan, New Traditional News Sites, UNIV. OF MISSOURI 

DONALD W. REYNOLDS JOURNALISM INSTITUTE, Apr. 9, 2010, http://www.
rjionline.org/projects/mcellan/stories/community-news-sites/new-
traditionals.php (New Traditional Sites).

 5 MinnPost, The Best of MinnPost.com, http://www.minnpost.com/best/
(last visited Feb. 18, 2011). 

 6 Eric Schoenborn, NJ Spotlight is Off to a Remarkable, Muckraking Start, 
KNIGHT BLOG, May 18, 2010,  http://www.knightblog.org/nj-spotlight-is-
off-to-a-remarkable-muckraking-start. 

 7 Michele McLellan, Community News Sites, UNIV. OF MISSOURI DONALD 

W. REYNOLDS JOURNALISM INSTITUTE, June 8, 2010, http://www.rjionline.
org/community-news-sites (Community News Sites).

 8 Community News Sites.

 9 Community News Sites; see also VT Digger, http://vtdigger.org/(last 
visited Feb. 22, 2011).

 10  David Cohn (digidave), Comment to The Pacific Garbage Patch: 
Published, BLOG.SPOT.US (Nov. 10, 2009, 4:50 AM), http://blog.spot.
us/2009/11/10/the-pacific-garbage-patch-published.

 11  Email from David Cohn, Founder and Director, Spot.Us, to J. Evan 
Shapiro, FCC (Dec. 8, 2010).

 12  See Spot.Us, Examples: Pioneering Community-Funded Reporting, 
http://spot.us/pages/examples (last visited Feb. 22, 2011). 

 13  Sunlight Foundation, Congress For Your Android Phone!, http://sun-
lightfoundation.com/android/congress/ (last visited Feb, 22, 2011). 

 14  Sunlight Foundation, The Fifty State Project, http://sunlightlabs.com/
projects/FiftyStates/(last visited Feb. 22, 2011); Sunlight Foundation, 
National Data Catalog, http://sunlightlabs.com/projects/datacatalog/
(last visited Feb. 22, 2011).

 15 Interview with John Hood by Steven Waldman, FCC (Apr. 2011)

 16 Interview with Michael Stoll, Exec. Dir., SF Public Press, by Irene Wu, FCC 
(July 16, 2010). 

 17 Interview with Margaret Wolf Freivogel, Editor, St. Louis Beacon, by 
Irene Wu, FCC (July 16, 2010).

 18 Email from Eric Newton, Knight Foundation, to Steven Waldman, FCC 
(Aug. 31, 2010) (Newton Email 8/31/10).

 19 Mary Walton, Investigative Shortfall, AMER. JOURNALISM REV., Sept. 2010, 
http://www.ajr.org/article.asp?id=4904.

 20 MINNPOST.COM 2010 YEAR END REPORT: A BREAKTHROUGH YEAR FOR 

MINNPOST (2010), http://www.minnpost.com/_asset/twc3tw/2010-End-
of-Year-Report.pdf.

 21 Interview with Jennifer Benka, VP Development, The Bay Citizen by FCC 
(Dec. 8, 2010).

 22 Chris Rauber, Bay Citizen Nonprofit News Producer Launches, Nabs 
$3.7M, SF BUSINESS TIMES, May 26, 2010, 

 http://www.bizjournals.com/sanfrancisco/stories/2010/05/24/daily39.html.

 23  Staci D. Kramer, Texas Tribune Raised Nearly $4 Million In 2009 But 
Can’t Rest , PAID CONTENT, Jan. 25, 2010, http://paidcontent.org/
article/419-texas-tribune-raised-nearly-4-million-in-2009-but-cant-
rest/$4m-in 2009. 

 24  Jim Barnett, Nonprofits With a Perspective Hiring Journalists: A Sign 
of Things to Come?, NIEMAN JOURNALISM LAB, Sept. 10, 2009, http://
www.niemanlab.org/2009/09/nonprofits-with-a-perspective-hiring-
journalists-a-sign-of-things-to-come/. 

 25 Rick Edmonds, Shrinking Newspapers Have Created $1.6 Billion News 
Deficit, THE POYNTER INSTITUTE, Oct. 10, 2009, http://www.poynter.org/
column.asp?id=123&aid=171536.

 26 Knight Citizen News Network, Project Archive, http://www.kcnn.org/
toolkit/funding_database/ (last visited Feb. 22, 2011).

 27 Questionnaires of these websites distributed by the Knight Center for 
Journalism in the Americas.

 28 Newton Email 8/31/10.

 29 JAN SCHAFFER, NEW VOICES: WHAT WORKS, LESSONS FROM FUNDING 
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 140 PEW, THE LATINO DIGITAL DIVIDE.

 141 The Jon Garrido Network, Hispanic News, http://hispanic.cc/ (last visited 
May 26, 2011). 

 142 Latino News, http://mylatinonews.com/latinonews.php (last visited May 
26, 2011). 

 143 El Diario, http://www.impre.com/eldiariony/ (last visited May 26, 2011). 

 144 La Prensa, http://www.laprensatoledo.com/ (last visited May 26, 2011).

 145 Hoy Nueva York, http://www.impre.com/hoynyc/home.php (last visited 
May 26, 2011). 

 146 La Opinión, http://www.impre.com/laopinion/ (last visited May 26, 2011).

 147 El Nuevo Herald, http://www.elnuevoherald.com/ (last visited May 26, 
2011).

 148 Impremedia, http://www.impremedia.com/ (last visited May 26, 2011).

 149 Wikipedia, La Opinión, http://en.wikipedia.org/wiki/La_Opinion (last 
visited May 26, 2011). 

 150 La Opinión, http://www.impre.com/laopinion/ (last visited May 26, 2011).

 151 ASNE Completes Second Census of Online-Only News Sites, Finds In-
creasing Diversity, AMERICAN SOCIETY OF NEWS EDITORS, July 29, 2010, 
http://asne.org/article_view/articleid/833/asne-completes-second-
census-of-online-only-news-sites-finds-increasing-diversity.aspx. ASNE 
is aiming for better response rates for future surveys and stated that 
some of the largest online-only news sites, such as Yahoo! News and 
The Huffington Post, failed to return the diversity questionnaire. Id.

 152 Chris L. Jenkins, With Rent Strike Settled, Raft of Changes in Store 
for Marbury Plaza in Anacostia, WASH. POST., Sept. 19, 2010, http://
www.washingtonpost.com/wp-dyn/content/article/2010/09/18/
AR2010091803235.html (noting “[a] handful of community bloggers 
regularly chide [Anacostia] city leaders about quality-of-life issues.”).

 153 Interview with Nikki Peele, East of the River Blog, by FCC staff (Peele 
Interview 12/8/10) (Dec. 8, 2010); See River East D.C. Blogs, http://www.
redcblogs.com/ (last visited May 26, 2011). 

 154 Peele Interview 12/8/10. 

 155 Rowdy Orbit, http://www.rowdyorbit.com/ (last visited May 26, 2011). 
Interviews with Jonathan Moore by FCC staff (July 2010; Oct. 2010) 
(Moore Interview 2010). 

 156 MiGente is the Hispanic website hosted by Black Planet. MiGente.com, 
http://www.migente.com/ (last visited May 26, 2011). Black Planet is 
owned by Radio One, a minority-controlled media firm. See Radio One, 
Fact Sheet, http://www.radio-one.com/properties/fact_sheet.asp?ID=9 
(last visited May 26, 2011).

 157 CB INSIGHTS, VENTURE CAPITAL HUMAN CAPITAL REPORT: VENTURE 

CAPITAL ACTIVITY REPORT (Part 1) 5 (Jan.—June 2010) (VENTURE CAPI-

TAL ACTIVITY REPORT), available at http://www.cbinsights.com/blog/
venture-capital/venture-capital-human-capital-report.

 158 VENTURE CAPITAL ACTIVITY REPORT at 5. 

 159 VENTURE CAPITAL ACTIVITY REPORT at 8.

 160 Interview with Retha Hill, Dir., New Media Innovation Lab, Walter 

Cronkite School of Journalism and Mass Communication, Arizona State 
Univ., by Jamila Bess Johnson, FCC (Mar. 9, 2011.)

24 People with Disabilities
 1 MATTHEW W. BREAULT, AMERICANS WITH DISABILITIES: 2005 3 (U.S. 

Dep’t of Commerce, U.S. Census Bureau) (2008) (AMERICANS WITH 

DISABILITIES), available at http://www.census.gov/prod/2008pubs/p70-
117.pdf. “People with disabilities” is an umbrella term to include people 
who are blind or have low vision, people who are deaf, hard of hearing 
or have speech disabilities, those with physical or cognitive disabilities, 
and persons with multiple disabilities. 

 2 AMERICANS WITH DISABILITIES at 4. Census data from 2005 indicates 
that the chances of having a disability increase significantly with age. 
By 2030, 20 percent of the population will be over 65 years old. Frank B. 
Hobbs, The Elderly Population, U.S. Census Bureau, http://www.census.
gov/population/www/pop-profile/elderpop.html (noting “[a]bout 1 in 8 
Americans were elderly in 1994, but about 1 in 5 would be elderly by the 
year 2030.”) 

 3 Centers for Disease Control and Prevention, Disability and Functioning 
(Adults), http://www.cdc.gov/nchs/fastats/disable.htm (last visited 
Feb. 4, 2011) (citing U.S Dep’t of Health and Human Services Centers for 
Disease Control and Prevention & National Center, Health Statistics Sum-
mary Health Statistics for U.S. Adults: National Health Interview Survey, 
VITAL HEALTH STATISTICS SERIES 10, NO. 242 (2008) (Health Statistics 
for U.S. Adults 2008), at 36 (Table 11) and 38 (Table 12), available at 
http://www.cdc.gov/nchs/data/series/sr_10/sr10_242.pdf); See also 
AMERICANS WITH DISABILITIES 2008 at 5–7. 

 4 See Health Statistics for U.S. Adults 2008 at 124 (TABLE IX).

 5 See Health Statistics for U.S. Adults 2008 at 124 (TABLE IX).

 6 Radio Reading Services and FM Subcarriers, SCA History and Technical 
Details (SCA History and Technical Details), http://reader.ku.edu/oldsite/
scatech.htm (last visited May 26, 2011). A subcarrier, also known as a 
Subsidiary Communications Authority (SCA), is a separate broadcast-
ing radio signal that allows the carriage of additional voice or data 
information to be carried on the extra space available on FM signals, 
typically at 67 kHz and 92 kHz. In order to access radio reading services 
broadcast over a subcarrier, an individual needs a specially equipped 
receiver that is pre-tuned to pick up the closed circuit broadcast. See 
id. These services were facilitated by a Commission policy that required 
any noncommercial educational FM station utilizing subcarrier channels 
to provide one channel to a radio reading service upon request. 47 C.F.R. 
§ 73.593 (1983). See generally In re Allowable Costs for Noncommercial 
FM Licensees to Charge Radio Reading Services, Policy Statement, 3 
FCC Rcd 6323 (1988) (for a discussion on the permissible costs for the 
provision of station subcarriers for this purpose).

 7 See generally SCA History and Technical Details. Radio Reading Services 
is one form of Audio Information Services, the latter being the umbrella 
term for audio access to print media such as newspapers and magazines. 

 8 National Fed’n of the Blind, NFB-Newsline, http://www.nfb.org/nfb/
Newspapers_by_Phone.asp (last visited May 26, 2011). This is accom-
plished using the DAISY (Digital Accessible Information System) digital 
format, which enables people who cannot access regular printed media 
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to read and navigate printed information. See DAISY Consortium, http://
www.daisy.org/ (last visited May 26, 2011). 

 9 SCA History and Technical Details; The Int’l Ass’n of Audio Information 
Services, http://iaais.org/findservices.html (last visited Feb. 4, 2011) 
(providing comprehensive information on the availability of these 
services). 

 10 Interview with David Noble, Chair, Government Relations & HD Radio 
Taskforce, Int’l Ass’n of Audio Information Svcs., by Karen Peltz Strauss, 
FCC (Aug. 18, 2010) (Noble Interview). There are currently no Com-
mission policies or regulations prohibiting digital carriers from causing 
damage to analog SCA channels as these are generally self-imposed.

 11 In the analog world, the Commission required non-commercial FM radio 
stations to provide a subcarrier channel to radio reading services upon 
request, but there is no similar policy for digital channels. See generally 
SCA History and Technical Details. As a result, the digital radio stations 
are turning down these requests without any consequences. Noble 
Interview. 

 12 The only existing radio reading service being broadcast over digital 
audio broadcasting is Sun Sounds of Arizona. Sun Sounds has four 
broadcast outlets in Arizona (Tempe, Tucson, Flagstaff, and Yuma) and 
serves approximately 49,000 people across the state. This service is 
atypical, in that most reading services do not have the ongoing and 
stable support of a college-owned public radio station. An Illinois 
subcarrier is expected to also begin providing radio reading services 
later this year. See Noble Interview; Email from David Noble to FCC staff 
(September 8, 2010) (Noble Email 9/8/10).

 13 Video description is a service for people who are blind and visually 
impaired that employs narratives in the natural pauses of video pro-
gramming to fill in the gaps when a program has no audio.

 14 Noble Email 9/8/10. 

 15 KAREN PELTZ STRAUSS, A NEW CIVIL RIGHT: TELECOMMUNICATIONS 

EQUALITY FOR DEAF AND HARD OF HEARING AMERICANS 208 (Gallaudet 
Univ. Press) (2006). 

 16 Television Decoder Circuitry Act of 1990, 47 U.S.C. § 303(u). In 2010, the 
language of § 303(u) was amended to state that, where technically 
feasible, all televisions must come equipped with built-in closed caption 
decoder circuitry, but that televisions smaller than 13 inches must meet 
the requirements “only if the requirements of such subparagraphs are 
achievable.” Id.; See also 47 U.S.C. § 330b (“No person shall ship in 
interstate commerce, manufacture, assemble, or import from any for-
eign country into the United States, any apparatus described in section 
303(u) . . . except in accordance with rules prescribed by the Commis-
sion pursuant to the authority granted by that section.”). 

 17 Closed Captioning and Video Description of Video Programming, Imple-
mentation of Section 305 of the Telecommunications Act of 1996, Video 
Programming Accessibility, Report and Order, MM Docket No. 95-176, 13 
FCC Rcd 3272 (1997), recon. granted in part, Order on Reconsideration, 
13 FCC Rcd 19973 (1998).

 18 47 C.F.R. § 79.1(b) (1997). For example, the effective date for all 
nonexempt, new programming to be captioned was January 1, 2006 
for English language programming, and January 1, 2010 for Spanish 
language programming. 47 C.F.R. § 79.1(b)(1)(iv) (English); 47 C.F.R. § 
79.1(b)(3)(iv) (Spanish).

 19 Certain programs, as listed at 47 C.F.R. § 79.1(d), are exempted from the 
captioning rules.

 20 Twenty-First Century Communications and Video Accessibility Act of 
2010, Pub. L. No. 111-260, 124 Stat. 2751 (2010) (CCVA).

 21 CVAA § 202(b), 124 Stat. at 2770, 2771 (amending 47 U.S.C. § 613(c)) 
(“Not later than 6 months after the submission of the report to the 
Commission required by subsection (e)(1) of the Twenty-First Century 
Communications and Video Accessibility Act of 2010, the Commission 
shall revise its regulations to require the provision of closed captioning 
on video programming delivered using Internet protocol that was pub-
lished or exhibited on television with captions after the effective date of 
such regulations.”).

 22 Specifically under existing rules, all local television stations must 
provide captions on their news programming, but most may meet this 
obligation by using a captioning method called “electronic newsroom 
technique” (ENT). 47 C.F.R. § 79.1(e)(3) (2010). Only the major national 
broadcast television networks (ABC, NBC, CBS and Fox), the affiliates of 
these networks in the top 25 television markets, and the national non-
broadcast networks serving at least 50 percent of all homes subscribing 
to video programming services must use real-time captioning for such 
live news programming. 

 23 The lack of full captions on local news prompted consumer groups 
representing persons with hearing loss to file a petition in 2004 asking 
the Commission to re-evaluate the benefits of allowing the use of ENT 
as a captioning option in favor of requirements for real-time caption-
ing of all local live news programming. See Closed Captioning of Video 
Programming, Telecommunications for the Deaf, Inc., Petition for 
Rulemaking, Notice of Proposed Rulemaking, 20 FCC Rcd 13211 (2005) 
(Closed Captioning NPRM). The Commission responded with a notice 
of proposed rulemaking, still pending, to address this issue along with 
other captioning-related concerns. Id. In addition, some advocates 
have charged that certain exemptions to the Commission’s captioning 
rules may be restricting the ability of people with hearing disabilities to 
access other information provided over television. These include exemp-
tions for advertisements that are shorter than five minutes, including 
political advertisements (47 C.F.R. § 79.1(a)(1) (2009)); for certain 
programming involving candidates for public office (Id. at (e)(9)); and 
for certain commercial leased access, public access, and governmental 
and educational access programming (Id.). Advocates claim that such 
exemptions hinder the ability of deaf and hard of hearing individuals 
to fully participate in civic affairs, and suggest that the Commission 
give these exemptions a fresh look in light of the transition to media 
in a digital age. Coalition of Organizations for Accessible Technology 
Comments in re FOM PN, filed May 4, 2010 (COAT Comments) at 7; See 
also Rehabilitation Engineering Research Center on Telecommunications 
Access Comments in re FOM PN, filed March 31, 2010 (Rehabilitation 
Engineering Comments), at 3. Other commenters have urged making 
television and radio license renewals contingent in part on the extent 
to which these licensees make their programming accessible to people 
with disabilities. See Rehabilitation Engineering Comments at 3. 

 24 47 C.F.R. § 79.2(b)(1)(iii) (2005).

 25 COAT Comments at 4; Rehabilitation Engineering Comments at 2–3.

 26 CVAA § 203, 124 Stat. at 2772 (amending 47 U.S.C. § 303(u)(1)(C)) (stat-
ing the Commission shall require that, if technically feasible, “apparatus 
designed to receive or play back video programming transmitted 
simultaneously with sound, if such apparatus is manufactured in the 
United States or imported for use in the United States and uses a picture 
screen of any size . . . have the capability to decode and make available 
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emergency information . . . in a manner that is accessible to individuals 
who are blind or visually impaired”).

 27 Implementation of Video Description of Video Programming, Report 
and Order, 15 FCC Rcd 15230 (2000), recon. granted in part and denied 
in part, 16 FCC Rcd 1251 (2001) (codified at 47 C.F.R. § 79.3(a)(3) (2009) 
(defining “video description” as “insertion of audio narrated descrip-
tions of a television program’s key visual elements into natural pauses 
between the program’s dialogue”).

 28 Motion Picture Ass’n of Am. v. FCC, 309 F.3d 796, 805–07 (D.C. Cir. 
2002).

 29 CVAA, Title II, § 202(a), 124 Stat. at 2767-70 (amending 47 U.S.C. § 
713(f)). See also Video Description: Implementation of the Twenty-First 
Century Communications and Video Accessibility Act of 2010, MM Docket 
No. 11-43, Notice of Proposed Rulemaking, 76 Fed. Reg. 14856 (Mar. 18, 
2011).

 30 CVAA § 204, 124 Stat. at 2773-74 (adding subsection (aa) after subsec-
tion (z) to 47 U.S.C. § 303). 

 31 CVAA § 205(a), 124 Stat. at 2774-75 (adding subsection (bb) after 
subsection (aa) to 47 U.S.C. § 303) (stating the Commission shall require 
that, “if achievable (as defined in section 716), that the on-screen text 
menus and guides provided by navigation devices (as such term is 
defined in section 76.1200 of title 47, Code of Federal Regulations) for 
the display or selection of multichannel video programming are audibly 
accessible in real-time upon request by individuals who are blind or 
visually impaired, except that the Commission may not specify the tech-
nical standards, protocols, procedures, and other technical requirements 
for meeting this requirement”); See also 47 C.F.R. 76.1200(c) (2010) 
(defining “navigation devices” as “[d]evices such as converter boxes, 
interactive communications equipment, and other equipment used 
by consumers to access multichannel video programming and other 
services offered over multichannel video programming systems.”). 

 32 NPR Pioneers Captioned Radio, HEARING SPARKS, Aug. 2, 2010, http://
hearingsparks.blogspot.com/2010/08/npr-pioneers-captioned-radio.
html. 

 33 The driver cannot see the passenger’s screen view for safety reasons. On 
July 19, 2010, a live demonstration of this technology, using a prototype 
car dashboard containing a digital captioned-radio display, was present-
ed in honor of the 20th anniversary of the Americans with Disabilities 
Act at an event jointly coordinated by the White House, the Commission, 
and the Department of Commerce. See National Public Radio, NPR to 
Demonstrate New Technologies at Celebration of the 20th Anniversary 
of the Americans with Disabilities Act (press release), July 19, 2010 (NPR 
New Technologies), http://www.npr.org/about/press/2010/071910.Cap-
tionedRadioDemo.html; Captioned-Radio Initiative Paves Way for Deaf 
to Experience Radio, ABILITY MAGAZINE, http://www.abilitymagazine.
com/news/npr.html (last visited May 26, 2011).

 34 NPR New Technologies. The technology uses XML tags that are capable 
of being transmitted in the comment title field of an HD radio channel. 
Id.

 35 COAT Comments at 9.

 36 WEB ACCESSIBILITY IN MIND, SCREEN READER USER SURVEY RESULTS 

(Utah State Univ. Ctr. for Persons With Disabilities) (2009) (WEB ACCES-

SIBILITY IN MIND), http://www.webaim.org/projects/screenreadersur-
vey2/.

 37 WEB ACCESSIBILITY IN MIND. 

 38 WEB ACCESSIBILITY IN MIND.

 39 WEB ACCESSIBILITY IN MIND. 

 40 WEB ACCESSIBILITY IN MIND, SURVEY OF PREFERENCES OF SCREEN READ-

ERS USERS (Utah State Univ. Ctr. for Persons With Disabilities) (2009). 
The question asked “What are a few web sites or types of web sites that 
you would like to visit, but avoid because of accessibility issues?” The 
top ten were: (1) Flash-based sites; (2) Shopping sites; (3) Amazon; 
(4) Facebook; (5) News sites; (6) MySpace; (7) Yahoo; (8) eBay; (9) 
YouTube; and (10) Travel sites.

 41 See Web Accessibility Initiative, WAI Guidelines and Techniques, http://
www.w3.org/wai/ (last visited May 26, 2011).

 42 47 U.S.C. § 255(c) (1996) (codified at 47 C.F.R. Parts 6 and 7).

 43 See generally Nuance Communications, Nuance Talks: Convenient 
Audio Access to Mobile Phones, http://www.nuance.com/talks/ (last 
visited May 26, 2011) (providing overview of the Nuance TALKS&ZOOMS 
software application); CodeFactory, Introducing Mobile Speak, http://
www.codefactory.es/en/products.asp?id=316 (last visited May 26, 2011) 
(describing the Mobile Speak software application). On July 19, 2010, 
the Wireless Telecommunications Bureau and the Consumer and 
Governmental Affairs Bureau issued a Public Notice seeking comment 
on the extent to which mobile phones are accessible to people who are 
blind, deaf-blind, and have low vision in order to examine this problem 
in more depth. Wireless Telecommunications Bureau and Consumer and 
Government Affairs Bureau Seek Comment on Accessible Mobile Phone 
Options for People who are Blind, Deaf-blind, or Have Low Vision, CG 
Docket No. 10-145, Public Notice, 25 FCC Rcd 9228 (2010).

 44 CVAA § 104, 124 Stat. at 2755-62; Implementation of Sections 716 and 
717 of the Communications Act of 1934, as Enacted by the Twenty-First 
Century Communications and Video Accessibility Act of 2010, CG Docket 
No. 10-213, Notice of Proposed Rulemaking, 76 Fed. Reg. 13800 (rel. Mar. 
3, 2011).

 45 Lawsuits brought by the National Federation of the Blind and the Ameri-
can Council of the Blind against universities intending to use Amazon’s 
Kindle DX in their classes first resulted in U.S. Department of Justice 
intervention, and eventually prompted Amazon to release a Kindle with 
audible menus, text-to-speech, tactile bumps on certain buttons, and 
extra large fonts for people who are blind or have low vision, in July, 
2010. See Leslie Katz, DOJ, Schools Settle Over Kindle’s Blind Access, 
CNET NEWS CRAVE, Jan. 13, 2010, http://news.cnet.com/8301-17938_105-
10434512-1.html; Rachel Pryzgoda, Amazon Debuts Blind-Accessible 
Kindle, MARYLAND BUSINESS, July 30, 2010, http://mddailyrecord.com/
maryland-business/2010/07/30/amazon-debuts-blind-accessible-
kindle/; Kindle Blind Accessible in 2010—Audible Menu, Supersize Font, 
KINDLE REVIEW, Dec. 7, 2009, http://ireaderreview.com/2009/12/07/
kindle-blind-accessible-in-2010-audible-menu-supersize-font/. 

 46 For example, long form video programming imported to the web from 
TV will be required to carry closed captioning, though videos created 
originally for the web will not. 

 47 YouTube, Automatic Captions in YouTube Demo, http://www.youtube.
com/watch?v=kTvHIDKLFqc (last visited May 26, 2011).

 48 Cloud computing is now being discussed as an exciting new prospect to 
enable people with vision disabilities to obtain accessibility features on 
any computer or Internet-connected device. Potentially this could allow 
such users to access screen reader, text-to-speech, or large print appli-
cations from the web in order to make Internet-based content accessible 
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to them whenever and wherever they need it. In September 2010, 
the Interagency Committee on Disability Research brought together 
more than 65 researchers, government representatives, and industry 
participants in a symposium to explore the potential of cloud computing 
to enable “auto-personalization,” a term used to describe the automatic 
adaptation of interfaces and materials to meet individual user needs. 
See COAT, COAT Affiliates Look At Cloud Computing to Facilitate Acces-
sibility, http://www.coataccess.org/node/9849 (last vistied Mar. 18, 2011). 

 49 See generally Nondiscrimination on the Basis of Disability in State and 
Local Government Services, 28 C.F.R. Part 35 (July 23, 2010), and Non-
discrimination on the Basis of Disability by Public Accommodations and 
in Commercial Facilities, 28 C.F.R. Part 36 (July 23, 2010), both available 
at http://www.ada.gov/regs2010/ADAregs2010.htm.

25 How Big Is the Gap?
 1 Newsroom Employment Up Slightly; Rick Edmonds, Emily Guskin & Tom 

Rosenstiel, Newspapers: By the Numbers in PEW, STATE OF NEWS MEDIA 

2011, http://stateofthemedia.org/2011/newspapers-essay/data-page-6.

 2 See “Newspapers: News Investment” in PEW, STATE OF NEWS MEDIA 

2010, http://stateofthemedia.org/2010/newspapers-summary-essay/
news-investment.

 3 In brief, the numbers were developed by tracking down information 
about hiring and firing in the following news operations: newspaper 
newsrooms, new media news foundation projects, local TV news, AOL 
and other local news websites, public broadcast radio, ABC, NBC, CBS, 
national cable news, regional cable systems’ news operations, and news 
magazines. We then made broad estimates about how much these 
translated into.

 4 U.S. Census Bureau, Local Governments and Public School Systems by 
Type and State: 2007, http://www.census.gov/govs/cog/GovOrgTab03ss.
html. For a description of special district functions by state, see U.S. 

CENSUS BUREAU, GOVERNMENTS—INDIVIDUAL STATE DESCRIPTIONS, 
available at http://www2.census.gov/govs/cog/all_ind_st_descr.pdf 
(last visited Feb. 17, 2011).

 5 Proposing an “ideal” number of full-time reporters to cover these beats 
is utterly subjective. But as a thought experiment, one could imagine 
that a reasonable minimum might look something like:

> an average of one full-time journalist watching over any county, 
municipal, and township government—whose beat would include 
city hall and the courts

> an average of one half-time reporter per school system

> an average of one reporter per 10 special districts

> a national average of 11 full-time journalists per state capitol (with 
large states having more, and smaller states having fewer)

Calculated as such, the minimum number of full-time reporters covering 
these beats would be about 50,000. That number does not include 
dedicated reporters for entertainment, sports, local business affairs, 
health care, or the capacity to investigate business matters and financial 
institutions.

 6 George and Waldfogel estimate based on 1993 and 1999 Burrelle data 
that the share of reporters and editors at local newspapers working on 

particular beats was 18 percent for local news, 14 percent for business, 12 
percent for entertainment, and 12 percent for special issues and features. 
See Lisa M. George & Joel Waldfogel, The “New York Times” and the 
Market for Local Newspapers, 96(1) AMER. ECON. REV. 435, 446 (Mar. 
2006). In another article using data from Burrelle’s Media Directory 
2000, they estimate that, on average, about 60 percent of newspaper 
reporters and editors in a local newspaper market worked on hard news 
beats such as news, business, and government. See Lisa George & Joel 
Waldfogel, Who Affects Whom in Daily Newspaper Markets?, 111 J. OF 

POLITICAL ECONOMY 765, 769 (2003). 

 7 Note that 20 percent of the 2009 newspaper newsroom workforce of 
41,500, and of the 27,000 total local television newsroom employment 
in 2009, yields 14,000 accountability journalists on local beats. See 

“Newspapers: Summary” in PEW, STATE OF THE NEWS MEDIA 2010; BOB 

PAPPER, STAFFING AND PROFITABILITY –TV AND RADIO NEWS STAFFING 

AND PROFITABILITY SURVEY (Radio Television Digital News Associa-
tion & Hofstra Univ.) (2010), available at http://www.rtdna.org/pages/
media_items/2010-tv-and-radio-news-staffing-and-profitability-
survey1943.php?id=1943. Adding in 355 reporters covering state capitols, 
and including other reporters likely covering local and state government 
at non-daily newspapers (which number more than 7,000) publica-
tions, radio, online, wire, and business media yields a generous estimate 
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C-SPAN, June 16, 2009, http://www.c-spanvideo.org/program/287044-1.

 16 47 C.F.R. § 73.1910.

 17 See Applicability of Sponsorship Identification Rules, Public Notice, 40 
FCC 141, 141 (1963). 

 18 See Radio Act of 1927, Pub. L. No. 69-632, § 19, 44 Stat. 1162, 1170 (1927); 
Communications Act of 1934, Pub. L. No. 73-416, § 317, 48 Stat. 1064, 
1089 (1934) (codified as amended at 47 U.S.C. § 317); Communications 
Act Amendments, Pub. L. No. 86-752, § 8(b), 74 Stat. 889, 896 (1960). 
In 1960, Congress amended Section 317 to add this proviso to subsec-
tion (a) as well as to add subsections (b) through (e) of Section 317. See 
Communications Act Amendments, Pub. L. No. 86-752, § 8(a), 74 Stat. 
895.

 19 47 C.F.R. § 76.1615.

 20 47 U.S.C. § 317(a)(1).

 21 See Application of Sponsorship Identification Rules to Political 
Broadcasts, Teaser Announcements, Governmental Entities and Other 
Organizations, Public Notice, 66 FCC 2d 302 (1977).

 22 See Codification of the Commission’s Political Programming Policies, 
Opinion and Order, 7 FCC Rcd 678, 687 (1991).

 23 Online disclosure would increase the ability of private parties to monitor 
compliance with the rules. Ellen P. Goodman, Stealth Marketing and 
Editorial Integrity, 85 TEX. L. REV. 83, 151-152 (2006).

 24 For instance, Section 507(a) of the Communications Act of 1934 (Com-
munications Act), 47 U.S.C. § 508(a), requires that each station employee 
who has accepted consideration for the airing of the material, or any 
person who has paid an employee, must disclose that fact to the station 
prior to the airing of the matter. Section 507(b) imposes a similar duty of 
disclosure upon any person involved in the preparation of the story. The 
disclosure must be made to each payee’s employer, the person for whom 
the material is being produced, or the licensee. These obligations do not 
apply to cable operators. See 47 U.S.C. § 508(a), (b), (c).

 25 See Access Humboldt et al. Joint Comments in re FOM PN (FCC 
Launches Examination of The Future of Media and Information Needs of 
Communities in a Digital Age, Comment Sought, GN Docket No. 10-25, 
Public Notice, 25 FCC Rcd 384 (2010) (FOM PN)), filed May 7, 2010 
(Humboldt Comments) at 75.

 26 ACC Licenses, Inc., Order and Consent Decree, 2010 WL 3806284 (Enf. 
Bur. rel. Sept. 29, 2010).

 27 Interview with Tom Rosensteil, by Steven Waldman, FCC, (Jan. 11, 2011).

 28 Fines can be increased above the base level for: “(1) Egregious miscon-
duct; (2) Ability to pay/relative disincentive; (3) Intentional violation; 
(4) Substantial harm; (5) Prior violations of any FCC requirement; (6) 
Substantial economic gain; (7) Repeated or continuous violation.” 47 
CFR 1.80. See, The Commission’s Forfeiture Policy Statement and 
Amendment of Section 1.80 of the Rules to Incorporate the Forfeiture 
Guidelines, Report and Order, 12 FCC Rcd 17087 (1997), recon denied, 15 
FCC Rcd 303.

 29 Commission Reminds Broadcast Licensees, Cable Operators and Others 
of Requirements Applicable to Video News Releases and Seeks Com-
ment on the Use of Video News Releases by Broadcast Licensees and 
Cable Operators, MB Docket No. 05-171, Public Notice, 20 FCC Rcd 8593, 
8593 (2005) (Video News Release PN)).

 30 See Center for Media and Democracy & Free Press Comments in re Video 
News Release PN, filed June 22, 2005 (Ctr. for Media and Democracy 
Comments in re Video News Release PN) , at 2.

 31 Fox Television Stations, Inc., Licensee of Station KMSP-TV, Minneapolis, 
MN, Notice of Apparent Liability for Forfeiture, File No. EB-06-IH-, 2011 
WL 1099542 (EB rel. Mar. 24, 2011), available at http://www.fcc.gov/eb/
Orders/2011/DA-11-521A1.html; Access 1 New Jersey License Company, 
LLC, Licensee of Station WMGM-TV, Wildwood, NJ, Notice of Apparent 
Liability for Forfeiture, File No. EB-06-IH-3725 , 2011 WL 1099543 (EB 
rel. Mar. 24, 2011), available at http://transition.fcc.gov/eb/Orders/2011/
DA-11-523A1.html.

 32 Letter from John C. Quale, Esq., Skadden, Arps, Slate, Meagher & Flom 
LLP, counsel for Fox Television Holdings, Inc., and Fox Television Stations, 
Inc., to Marlene H. Dortch, Secretary, Federal Communications Commis-
sion, dated June 25, 2007, at 1-2.

 33 47 U.S.C. § 508(b)-(c).

 34 Graham Williams Group, Letter, 22 FCC Rcd 18092 (Enf. Bur., Inv. & Hear-
ings Div. 2007).

 35 47 U.S.C. § 317(c). See also 47 C.F.R. §§ 73.1212(b), 76.1615(b).

 36 47 U.S.C. § 317(b). See also 47 C.F.R. § 73.1212(c). Cable operators do not 
have a comparable reporting requirement. Compare 47 C.F.R. § 76.1615.

 37 See Center for Media and Democracy Comments in Sponsorship 
Identification Rules and Embedded Advertising, MB Docket No. 08-90, 
Notice of Inquiry and Notice of Proposed Rulemaking, 23 FCC Rcd 10682 
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(2008) (Sponsorship Identification NOI & NPRM)), filed Sept. 22, 2008, 
at 2 (citing BOB PAPPER, THE FUTURE OF NEWS: A STUDY BY THE RADIO 

TELEVISION NEWS DIRECTORS FOUNDATION 32-33 (2006))

 38 See Comments of Fairness and Integrity in Telecommunications Media in 
re Sponsorship Identification NOI & NPRM, filed Sept. 23, 2009, at 10–15.

 39 See, e.g., The National Association of Broadcasters Reply Comments 
in re Sponsorship Identification NOI & NPRM, filed Nov. 21, 2008, at 
18–19; Reply Comments of The Walt Disney Company in re Sponsorship 
Identification NOI & NPRM, filed Nov. 21, 2008, at 14-20.

 40 Hearings on H.R. 7357 before the House Comm. on Merchant Marine & 
Fisheries, 68th Cong., 1st Sess. 10 (1924). See also In the Matter of Policy 
Regarding Character Qualifications in Broadcast Licensing, Notice of 
Inquiry, 87 FCC 2d 836 (1981).

 41 EarlyRadioHistory.us, HTML Reproduction of Photocopy of Proceedings 
of the Fourth National Radio Conference and Recommendations for 
Regulation of Radio, November 9–11, 1925 (Fourth Nat’l Radio Confer-
ence Recommendations), http://earlyradiohistory.us/1925conf.htm (last 
visited Dec. 30, 2010); see also Thomas H. White, United States Early 
Radio History, Early Government Regulation (1903-1946), EARLYRADIO-

HISTORY.US, http://earlyradiohistory.us/sec023.htm (stating that the 
four National Radio Conferences held in 1922 through 1925 “brought to-
gether representatives from the government and the radio industry, plus 
private citizens, in order to provide guidance to Commerce Secretary 
Herbert Hoover on the future of radio”) (last visited Feb. 2, 2010).

 42 Fourth Nat’l Radio Conference Recommendations. 

 43 See, e.g., LUCAS A. POWE, JR., AMERICAN BROADCASTING AND THE FIRST 

AMENDMENT 58 (Univ. of California Press) (1987).

 44 See, e.g., Hoover v. Intercity Radio Co., 286 F. 1003 (D.C. Cir. 1923).

 45 Radio Act of 1927, Pub. L. No. 69-632, 44 Stat. 1162. The Act granted the 
FRC licensing authority for one year only, with the authority reverting 
thereafter to the Commerce Secretary.

 46 In 1943, the Supreme Court approved the “public interest, convenience 
or necessity” standard as applied to the regulatory authority of the 
Federal Communications Commission. See NBC v. United States, 319 U.S. 
190 (1943).

 47 Reed E. Hundt, The Public’s Airwaves: What Does the Public Interest 
Require of Television Broadcasters? 45 DUKE L.J. 1089 (1996).

 48 One commentator wrote shortly after the passage of the Radio Act of 
1927 that the inclusion of the phrase, “public interest, convenience, and 
necessity” was of enormous consequence, since it meant that “licenses 
are no longer for the asking. The applicant must pass the test of public 
interest. His wish is not the deciding factor.” STEPHEN DAVIS, THE LAW 

OF RADIO COMMUNICATIONS 61 (McGraw Hill, 1927), NOTED IN ERWIN 

G. KRASNOW & LAWRENCE D. LONGLEY, THE POLITICS OF BROADCAST 

REGULATION 16 (St. Martin’s Press) (1973).

 49 This is not to suggest that entertainment programming was not “in the 
public interest.” It was, in fact, one of 14 categories of programming 
identified by the Commission as being so. See infra at 12 & n.55. Rather, 
entertainment material was not generally the focus of regulatory efforts 
because its promotion was well regulated by market forces alone.

 50 67 Cong. Rec. 5479 (1926). 

 51 NBC v. United States, 319 U.S. 190, 215 (1943), citing 47 U.S.C. §§ 307(a), 
(d), 309(a), 310, 312. 

 52 See, e.g., 47 U.S.C. §§ 303, 307(a), 309(a). 

 53 STERLING & KITTROSS, STAY TUNED at 189. 

 54 See FCC, Public Service Responsibility of Broadcast Licensees (1946), 
reprinted in DOCUMENTS OF AMERICAN BROADCASTING (4TH EDITION) 
(Frank J. Kahn ed.) 148-63 (1984), at 39. 

 55 Report and Statement of Policy res: Commission en banc Programming 
Inquiry, 44 FCC 2303, 2310 (1960) (1960 Programming Report).

 56 1960 Programming Report, 44 FCC at 2312. 

 57 1960 Programming Report, 44 FCC at 2314.

 58 1960 Programming Report, 44 FCC at 2314.

 59 See Primer on Ascertainment of Community Problems by Broadcast Ap-
plicants, Report and Order, 27 FCC 2d 650 at Appendix B (1971) (Primer 
on Ascertainment of Community Problems). The Primer instructed 
applicants to (1) determine the composition of the population falling 
with a station service area with respect to, among other factors, race 
and ethnicity; (2) interview leaders of significant groups within the 
community regarding community needs and problems; (3) randomly 
survey the general public regarding such needs and problems; (4) 
evaluate the relative importance of the needs and problems so disclosed, 
the timeliness of the comments, and the extent to which it can provide 
programming to meet each; and (5) formulate programs that addressed 
those issues deemed, in the good faith discretion of the applicant, to 
merit such on-air treatment. See id.

 60 Primer on Ascertainment of Community Problems at Appendix B. 

 61 Primer on Ascertainment of Community Problems at Appendix B.

 62 See Amendment of Part O of the Commission’s Rules- Commission 
Organization- With Respect to Delegation of Authority to the Chief, 
Broadcast Bureau, Order, 43 FCC 2d 638, 640 (Appendix) (1973). If the 
applicant had failed to meet such limits or if the programming varied 
from the licensee’s prior representations to the FCC (the so-called 

“promise-versus-performance” review), the application would be subject 
to review by the Commission itself, which would be a less expeditious 
and potentially more risky process than delegated Bureau action.

 63 See Amendment of Part O of the Commission’s Rules- Commission 
Organization- With Respect to Delegation of Authority to the Chief, 
Broadcast Bureau, Order, 43 FCC 2d at 640 (Appendix) (1973). 

 64 Amendment of Section 0.281 of the Commission’s Rules- Delegation 
of Authority to the Chief, Broadcast Bureau, Order, 59 FCC 2d 491, 493 
(1976).

 65 Interview with Steve Schwaid, Director of News and Digital Content, 
WGCl Atlanta, by Cynthia C. Kennard, FCC (June 30, 2010).

 66 Interview with Lee Giles, former V.P. and Director, News, WISH-TV 
Indianapolis, by Cynthia C. Kennard, FCC, (June 27, 2010).

 67 Interview with Gayle Eichenthal, Program Director KUSC Radio, Los An-
geles, by Cynthia Kennard, FCC (Sept. 25, 2010); see also Ken Reich, Gail 
Eichenthal Leaves KNX, As Station Under New Management Gets Softer, 
TAKE BACK THE TIMES BLOG, Jan. 20, 2005, http://takebackthetimes.
blogspot.com/2005/01/gail-eichenthal-leaves-knx-as-station.html.

 68 Reason Interview: Mark S. Fowler, REASON, Nov. 1, 1981, excerpt avail-
able at http://findarticles.com/p/articles/mi_m1568/is_1998_Dec/
ai_53260535/pg_4/?tag=content;col1. 

 69 47 C.F.R. § 73.671. See also Policies and Rules Concerning Children’s 
Television Programming, Report and Order, 11 FCC Rcd 10,660, 10,662 
(1996).
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 70 47 C.F.R. § 73.673. 

 71 47 C.F.R. § 73.670 (no more than 10.5 minutes per hour during week-
ends and 12 minutes per hour during the week).

 72 Deregulation of Radio, Report and Order, 84 FCC 2d 968 (1981) (De-
regulation of Radio 1981), recon. granted in part, 87 FCC 2d 797 (1981), 
remanded sub nom. Office of Communication of the United Church of 
Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983), on remand, Second Report 
and Order, 96 FCC 2d 930 (1984), remanded sub nom. Office of Com-
munication of the United Church of Christ v. FCC, 779 F.2d 702 (D.C. Cir. 
1985), on remand, Memorandum Opinion and Order, 104 FCC 2d 505 
(1986).

 73 Deregulation of Radio 1981, 84 FCC 2d at 968-69.

 74 Deregulation of Radio 1981, 84 FCC 2d at 971.

 75 Deregulation of Radio 1981, 84 FCC 2d at 977.

 76 Deregulation of Radio 1981, 84 FCC 2d at 978. 

 77 Deregulation of Radio 1981, 84 FCC 2d at 998. 

 78 Deregulation of Radio 1981, 84 FCC 2d at 971. 

 79 Deregulation of Radio 1981, 84 FCC 2d at 978. Notably the Commission 
applied a different analysis to stations in smaller communities “where 
few alternatives are available to listeners.” Id. Such stations were 
required to “be more broadly based in their programming,” something 
which the Commission believed to be dictated by “good business sense” 
anyway, as “stations in smaller communities must broadly base all of 
their programming to attract, hold and serve a large audience.” Id.

 80 Deregulation of Radio 1981, 84 FCC 2d at 979.

 81 Deregulation of Radio 1981, 84 FCC 2d at 1002-08.

 82 Deregulation of Radio 1981, 84 FCC 2d at 1008-1011.

 83 Deregulation of Radio 1981, 84 FCC 2d at 1008. 

 84 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d 1413, 
1426 (D.C. Cir. 1983).

 85 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 1427. 

 86 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 
1435-38. 

 87 Office of Commc’n of the United Church of Christ v. FCC, 707 F.2d at 1441 
(internal citation omitted).

 88 Deregulation of Radio, Memorandum Opinion and Order, 104 FCC 2d 
505, 507 (1986). 

 89 Revision of Programming and Commercialization Policies, Ascertainment 
Requirements, and Program Log Requirements for Commercial Televi-
sion Stations, Report and Order, 98 FCC 2d 1076, 1984 WL 251255 at *2 
(Aug. 21, 1984) (Television Deregulation Order).

 90 Television Deregulation Order, 1984 WL 251255 at *7.

 91 Television Deregulation Order, 1984 WL 251255 at *8.

 92 Television Deregulation Order at 1984 WL 251255 at *2.

 93 Between 1934 and 1952, Section 307(d) of the Act provided that action 
on license renewal applications should be governed by the same 
considerations and practices as the granting of the original applications, 
including application of traditional comparative factors such as integra-
tion of ownership and management and diversification of media owner-
ship. See ch. 652, Title III, Part I, § 307, 48 Stat. 1083 (June 19, 1934). 
Nevertheless, in 1951, the Commission acknowledged it had given some 
consideration to the past broadcast records of incumbent licensees in 

the renewal application process, and would continue to do so alongside 
the traditional comparative factors. See Hearst Radio, Inc. (WBAL), 15 
FCC 1149 (1951). In so doing, the Commission reasoned that a literal 
reading of Section 307(d) would effectively eliminate consideration of 
the incumbent’s past broadcast record, which would not be in the public 
interest. The Commission’s reasoning gave rise to the “renewal expec-
tancy” preference, which was granted to the incumbent depending on 
the Commission’s review of the incumbent’s program performance. If 
the Commission’s determination that the incumbent’s past program 
service had been meritorious in meeting the needs and interests of 
listeners or viewers in its community of license or service area, renewal 
expectancy was warranted and was given significant weight when 
evaluated against the traditional structural factors. The Commission be-
lieved that Congress had to some extent confirmed the existence of such 
an expectancy when it amended Section 307(d) to delete the language 
subjecting renewal applicants to “the same considerations and practice” 
as original applicants and substituted the present language subjecting 
all applications to the standard of “public interest, convenience, and 
necessity.” See 82 P.L. 554, ch 879, § 5, 66 Stat. 71447 (July 16, 1952). 

The renewal expectancy preference was applied on an ad hoc basis, 
without guidelines concerning comparative criteria or the weights to be 
assigned to particular factors, until 1965. In that year, the Commission 
adopted a Policy Statement to deal with situations involving compara-
tive proceedings between non-incumbent applicants according to the 
following principles:.

“Decisional significance will be accorded only to material and substantial 
differences between applicants’ proposed program plans. Minor differ-
ences in the proportions of time allocated to different types of programs 
will not be considered. Substantial differences will be considered to the 
extent that they go beyond ordinary differences in judgment and show 
a superior devotion to public service.” 

Policy Statement on Comparative Broadcast Hearings, 1 FCC 2d 393, 397 
(1965) (internal citations omitted) (1965 Policy Statement). Since the 
Commission didn’t enforce the implementation of the program propos-
als of winning applicants, few were crazy enough to under-propose, 
warranting comparative consideration with their opponents’ proposals. 
However, the 1965 Policy Statement did not attempt to address the 
interplay between these comparative factors and the “renewal expec-
tancy” preference adopted in the Hearst Radio decision. 

In 1970, the Commission adopted a second policy statement specifi-
cally tailored for comparative hearings. Policy Statement Concerning 
Comparative Hearings Involving Regular Renewal Applicants, Public 
Notice, FCC-70-62, 22 FCC 2d 424 (1970) (1970 Policy Statement), rev’d, 
Citizens Communications Center v. FCC, 447 F.2d 1201 (1971). Under the 
1970 Policy Statement, a renewal applicant would be preferred over any 
competing applicant if the incumbent could show in a hearing that its 
programming during the license term had been “substantially attuned” 
to meeting the needs and interests of its service area, and that its opera-
tion had otherwise been characterized by “serious deficiencies.” 1970 
Policy Statement, 22 FCC 2d at 425. If the presiding judge determined 
that the renewal applicant’s record of service met that test, it was to halt 
the proceeding and grant the renewal application. Id. at 428. 

The 1970 Policy Statement lasted one year before it was overturned by 
the Court of Appeals for the District of Columbia Circuit. The Court held 
that the bifurcated procedure adopted in the 1970 Policy Statement 
violated Section 309 of the Act as interpreted by the Supreme Court 
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in Ashbacker Radio Corp. v. FCC., 326 U.S. 327 (1945), by depriving 
qualified challenging applicants of the right to a full comparative hear-
ing on the merits of their proposals. Citizens Communication Center v. 
FCC, 447 F.2d 1201 (D.C. Cir. 1971) (CCC), clarified, 463 F.2d 822 (D.C. Cir. 
1972). However, the Court did note that prior cases had established a 
presumption—or, as the court referred to it, an “operational bias” that 
created an “insuperable advantage”—in favor of license renewal when 
the licensee’s service record was satisfactory. CCC, 447 F.2d at 1207-08.

The Commission then returned to processing comparative renewal 
proceedings under the standards in the 1965 Policy Statement, with the 
renewal expectancy typically being the dispositive factor, while also pur-
suing a rulemaking in the wake of the CCC decision. In the leading com-
parative license renewal case from this era, the D.C. Circuit court upheld 
the Commission’s grant of the incumbent’s renewal application against 
a competing application. Cowles Florida Broadcasting, Inc., Decision, 60 
FCC 2d 372 (1976) (Cowles), recon. denied and clarified, 62 FCC 2d 953 
(1977), further recon. denied, 40 RR 2d 1627 (1977), remanded sub nom. 
Central Florida Enterprises, Inc. v. FCC, 598 F.2d 37 (D.C. Cir. 1978), on 
remand, Cowles Broadcasting, Inc., 86 FCC 2d 993 (1981), aff’d sub nom. 
Central Florida Enterprises, Inc. v. FCC, 683 F.2d 503 (D.C. Cir. 1982). In 
granting the renewal, the Commission held that, for significant “public 
interest” reasons, an incumbent licensee’s ‘meritorious’ record could 
outweigh a challenging applicant’s advantages under the structural 
criteria of diversification and integration. Cowles. In affirming that deci-
sion, the D.C. Circuit held that so long as the Commission did not raise 
the renewal expectancy preference to an “irrebuttable presumption” in 
favor of the incumbent, and so long as it weighed all factors at the same 
time, the Commission could permissibly attribute renewal expectancies 
of varying strength and weight. Central Florida Enterprises, Inc. v. FCC, 
683 F.2d 503, 506 (D.C. Cir. 1982). The court restated and affirmed the 
three-part justification underlying the renewal expectancy preference:

there is no guarantee that a challenger’s paper proposals will, in fact, 
match the incumbent’s proven performance;

the likelihood of renewal encourages licensees to make investments to 
ensure quality service which would not be made if their dedication to 
service is not rewarded; and 

the comparing of challengers and incumbents on the same basis as 
new applicants are compared could lead to an undesirable haphazard 
restructuring of the broadcast industry, i.e., could lead to licensees 
owning more than one station being displaced by challengers with no or 
fewer stations.

Central Florida Enterprises, Inc., 683 F.2d at 507, quoting Cowles, 86 FCC 
2d at 1013.

 94 See WWOR-TV, Inc., Decision, 7 FCC Rcd 636, 638 (1992), aff’d sub nom. 
Garden State Broadcasting L.P. v. FCC, 966 F.2d 386 (D.C. Cir. 1993) (in 
disqualifying a party for filing a competing application for purposes of 
obtaining a settlement payment from the incumbent licensee, the Com-
mission states that “incentives and mechanisms for abuse . . . have been 
inherent in the licensing process”).

 95  Telecommunications Act of 1996, P.L. 104; § 203 110 Stat. 56, 112 (1996) 
(Telecom Act). The Omnibus Budget Reconciliation Act of 1981 had 
extended radio station license terms from the original three years to 
seven years and extended television station license terms from three 
years to five years. See Omnibus Budget Reconciliation Act of 1996, Pub. 
L. No. 35, Sub. B, ch. 2, 95 Stat. 357, 736 (1981).

 96 Telecom Act § 204, 110 Stat. 56, 112-13. Passage of the Act, however, 
did not alter the Commission’s longstanding policy of considering 
time-sharing proposals to accommodate competing demand for limited 
NCE-FM spectrum. See, e.g., Nassau Community College, File No. 
BMLED-951024KA, Memorandum Opinion and Order, 12 FCC Rcd 12234, 
12234-5 (1997); Comparative Standards for Noncommercial Educational 
Applicants, Memorandum Opinion and Order, 16 FCC Rcd 5074, 5100-01 
(2001) (affirming use of time sharing as tie-breaker of last resort in 
selecting among competing applicants for new NCE stations).

 97 See FCC, Instructions for FCC 303-S Application for Renewal of Broad-
cast Station License (FCC Form 303-S Attached) (updated Sept. 2009) 
(Instructions for FCC Form 303-S) at 25, 34, available at www.fcc.gov/
Forms/Form303-S/303s.pdf.

 98 47 C.F.R. § 73.3527(e)(8)(i).

 99 See Application for Renewal of Broadcast Station License at 25, 34.

 100 Commission regulations do provide the following language with respect 
to the list: “The list shall include a brief narrative describing what issues 
were given significant treatment and the programming that provided 
the treatment. The description of the programs shall include, but shall 
not be limited to, the time, date, duration, and title of each program in 
which the issue was treated.” See, e.g., 47 C.F.R. § 73.3526(e)(12); and 
47 C.F.R. § 73.3527(e)(8)(i) (containing identical language).

 101 As discussed at page XX infra, in its Enhanced Disclosure proceeding, 
the Commission imposed such a requirement on television licensees, 
Standardized and Enhanced Disclosure Requirements for Television 
Broadcast Licensee Public Interest Obligations, Report and Order, 23 FCC 
Rcd 1274 (2007), but this rule has not yet become effective.

 102 These findings are based on FOM staff’s review of the quarterly issues/
programs lists that several stations have prepared and placed in their 
public inspection files.

 103 KNBC-TV, Quarterly Issues/Program Report, third quarter of 2009.

 104 It should be noted that renewal applications denied on grounds other 
than failure to meet public interest obligations were not included in 
this tally. Such grounds include misrepresentations, character matters 
or other disqualification involving the licensee or its principals, non-
operation of the station in violation of Section 312 of the Communica-
tions Act, 47 U.S.C. § 312, or situations in which a competing applicant 
in a comparative renewal proceeding was deemed to be superior to the 
incumbent licensee.

 105 During its initial administrative review of the petition of a coalition of 
church and civil rights groups to deny the renewal application of Lamar 
Life Broadcasting Company for Station WLBT-TV, the Commission 
concluded that the coalition lacked standing to protest the application. 
See Lamar Life Broadcasting Co., 38 FCC 1143 (1965) (Lamar Life 1965), 
rev’d and remanded sub nom. Office of Commc’n of the United Church 
of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966) (UCC I), accepting remand, 
3 FCC2d 784 (1966); renewing license again, 14 FCC2d 495 (ALJ 1967); 
aff’d, 14 FCC2d 431 (1968) (Lamar Life 1968); rev’d and vacated sub 
nom. Office of Commc’n of the United Church of Christ v. FCC, 425 F.2d 
543 (D.C. Cir. 1969) (UCC II). While nonetheless acknowledging that the 
petition raised serious questions about the Lamar Life’s compliance 
with the public interest standard, the Commission noted its view that a 
licensee who had failed to comply with the standard in the past should 
be granted renewal upon its agreement to cease all operations which 
the Commission finds contrary to the public interest. See Lamar Life 
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1965. The DC Circuit reversed the Commission’s decision, finding that 
the petitioners did have standing. See UCC I. On remand, the Commis-
sion granted the renewal application notwithstanding the petition after 
holding an evidentiary hearing. See Lamar Life 1968. The DC Circuit 
reversed, directing the Commission to cancel the renewal and noting 
that the FCC hearing examiner had displayed a “profound hostility to 
the participation of the Public Intervenors and their efforts.” UCC II, 425 
F.2d at 549-50.

 106 Brandywine-Main Line Radio, Inc. v. FCC, 473 F.2d 16, 20 (D.C. Cir. 1972); 
see also Brandywine-Main Line Radio, Inc., Decision, 24 FCC 2d 18 (1970), 
recon. denied, 27 FCC 2d 565 (1971). 

 107 See, e.g., Applications of the Alabama Educational Television Commis-
sion For Renewal Of Licenses For Station Waiq (Ed-Tv), Montgomery, 
Ala., Memorandum Opinion and Order, 33 FCC 2d 495 (1972) (rescinding 
the Commission’s grant of renewal applications to the Alabama stations 
and designated them for hearing); Applications of Alabama Educational 
Television Comm’n, 50 FCC 2d 461, 483 (1975) (overturning ALJ decision 
and denying renewal applications). 

 108 West Coast Media, Inc., Decision, 79 FCC 2d 610 (1980).

 109 SeeLicense Renewal Applications of Certain Commercial Television 
Stations Serving Philadelphia, Pennsylvania, Memorandum Opinion 
and Order, 5 FCC Rcd 3847 (1990), recon. denied, 6 FCC Rcd 4191 
(1991) (Philadelphia Television Cases); License Renewal Applications of 
Certain Commercial Radio Stations Serving Philadelphia, Pennsylvania, 
Memorandum Opinion and Order, 8 FCC Rcd 6400 (Com. Car. Bur. 2003) 
(Philadelphia Radio Cases). 

 110 See Philadelphia Television Cases, 5 FCC Rcd at 3847 n.5.

 111 See Philadelphia Television Cases, 5 FCC Rcd at 3847. The proceeding 
raised serious issues about the Commission’s public file requirements. 
One of the television stations whose license was renewed admitted 
in papers that it had been “inadvertently” deficient in maintaining its 
public file. License Renewal Applications of Certain Commercial Televi-
sion Stations Serving Philadelphia, Pennsylvania, Memorandum Opinion 
and Order, 6 FCC Rcd 4191, 4191 (1991). Evidence suggested that another 
such station had attempted to forestall review of its file. See id. at 4194 
(Duggan, Ervin S., Commissioner, concurring). Although the Commis-
sion affirmed the renewal decisions on reconsideration, Commissioner 
Ervin S. Duggan, issued a Separate Statement in order to question 
whether the Commission was “taking its public file requirements serious 
enough today.” See id. Duggan noted that the issues/programs list “is 
one of our most important requirements, for such lists [ ] provide the 
only real means for monitoring station compliance with the public inter-
est standard of the Communications Act.” Id. He concluded that, with 
the elimination of quantitative programming guidelines, if the public 
file requirement “is not vigorously enforced, does the public interest 
standard today mean anything at all?” Id. 

 112 WZFM (FM), Narrows, Va., Application to Renew Station License, Op-
erational Status Inquiry, Letter from Peter Doyle, Chief, Audio Services 
Division, Media Bureau, to Old Dominion Communications, Inc., April 
7, 2004. Under section 312(g), a station forfeits its license if it fails to 
broadcast signals for 12 consecutive months. 47 U.S.C. Section 312(g).

 113 Old Dominion Communications, Inc., Petition for Reconsideration, Decla-
ration of H. Edward Hale, at 1, Apr. 19, 2004. 

 114 Old Dominion Communications, Inc., Petition for Reconsideration 
Granted, Application Reinstated, June 9, 2004, http://hraunfoss.fcc.gov/

edocs_public/attachmatch/DOC-262186A1.pdf.

 115 ANGELA J. CAMPBELL, PUBLIC PARTICIPATION AT THE FEDERAL COM-

MUNICATIONS COMMISSION (2010) (unpublished study available upon 
request). The author is Director of Georgetown Law’s Institute for Public 
Representation, which operates as clinic for law students and provides 
pro bono legal assistance to non-profit organizations. Kate Aishton and 
Niko Perazich provided research assistance.

 116 These delays are often the result of processing holds that are placed on 
renewal applications by the Enforcement Bureau to preserve its right to 
issue notices of apparent liability in pending matters, most commonly 
indecency cases. Because Section 503(b)(6) of the Act imposes a stat-
ute of limitations of one year from the violation, postponing the renewal 
preserves the Commission’s ability to propose a forfeiture. See 47 U.S.C. 
§ 503(b)(6).

 117 It should be noted that there were two cases in recent years in which 
the Commission did take major action—but, significantly, they involved 
mergers, not the normal license renewal process. One case involved 
the transfer of the Tribune Company to Sam Zell, the other, the sale 
of Univision. In both cases, it was necessary for the Commission to 
grant renewal applications to the stations before it could approve their 
sale. In the Univision case, the Commission confronted concerns over 
Univision’s reliance on telenovas to satisfy its children’s programming 
obligations. Rather than designating the applications for hearing, the 
Commission entered into a consent decree with Univision that required 
the licensee to pay $24 million to the U.S. Treasury. The sale was then 
approved.See Shareholders of Tribune Company, Memorandum Order 
and Opinion, 22 FCC Rcd. 21266 (2007); Shareholders of Univision Com-
munications Inc., Memorandum Order and Opinion, 22 FCC Rcd. 5842 
(2007) (Univision).

 118 Specifically, the Industry Analysis Division of the 
Media Bureau looked at week-long television station programming 
schedules from 12:00 a.m. Monday to 11:59 p.m. Sunday to determine 
if the station aired any news. The sources used to determine station 
programming were Zap2It.com, TV Guide, local station websites, and 
Wikipedia.org.

If the station broadcast 30 minutes or more of news per week, that 
station was deemed to broadcast news. Notation was made if the sta-
tion fell into any of the following categories: airing Local and National 
News, Local News Only, National News Only, or No News. Regional 
and Campus News programs were included in the local news category. 
Broadcasts of state legislature, public affairs, and public interest pro-
grams were not considered news. 

Once these determinations were made, percentages were calculated 
for the total markets. The total number of broadcast stations was 1,632. 
Of those, 1,239 stations were commercial stations, and 393 were non-
commercial educational stations. There were 696 stations that broadcast 
no local news, and 248 stations did not broadcast news. Of the 393 non-
commercial educational stations, 322 did not broadcast local news.

Calculations were also made for the Top 100 DMAs in those categories. 
The Top 100 DMAs contained 1100 stations. Of those, 842 were commer-
cial stations and 258 were non-commercial educational stations. There 
were 496 stations in the top 100 markets that broadcast no local news, 
and 207 stations that broadcast no news. Of the 258 non-commercial 
educational stations, 199 did not broadcast local news.

 119 See Improving Commission Processes, Notice of Inquiry, 11 FCC Rcd 
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14006, 14017 (1996).

 120 Absent action by the private party or the FCC, ABIP agreements auto-
matically renew for subsequent three-year periods. 

 121 Far fewer stations in other broadcast services (e.g. Class A, Low Power 
TV) participate in ABIP. For example, as of December 2010, less than one 
percent of Low Power TV stations participate in ABIP.

 122 The FCC’s self-inspection checklists include information on assessing 
compliance with the most frequently violated broadcast regulations. 
See FCC, Broadcast Self Inspection-Checklists, http://www.fcc.gov/eb/
bc-chklsts/. 

 123 For example, the Advisory Committee on Public Interest Obligations of 
Digital Television Broadcasters issued q comprehensive report, Charting 
the Digital Broadcasting Future, in December 1998. http://benton.org/
archive/publibrary/piac/report.html. The Advisory Committee’s major 
recommendations concerned the following topics: 1) improving the 
quality of public discourse, 2) disaster warnings, 3) disability access to 
digital programming and 4) diversity in broadcasting. See Letter from 
Vice President Al Gore to FCC Chairman William Kennard, October 20, 
1999. http://benton.org/archive/publibrary/piac/vpltr.html. 

 124 Mark Fowler & Daniel Brenner, A Marketplace Approach to Broadcast 
Regulation, 60 TEX. L. REV. 207, 210 (1982) (A Marketplace Approach to 
Broadcast Regulation).

 125 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 211-
12. (1982). They also advocated the elimination of any restrictions on the 
alienation of licenses, including the ownership rules, maintaining that 
such rules serve to restrict growth by existing participants and create 
barriers to the entry of new ones, thus retarding program diversity. Id. at 
245-47.

 126 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 
242-44 (1982). He alternatively proposed that current licensees retain 

“squatter’s rights” to their authorizations, and be free to sell them to 
parties that would have flexibility to decide how to use the spectrum. Id. 
at 244.

 127 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 247-
48. 

 128 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 247-
48.

 129 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 248-
49.

 130 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 252-
54.

 131 A Marketplace Approach to Broadcast Regulation, 60 TEX. L. REV. at 255.

 132 Prepared Testimony of Henry Geller, FCC Workshop on the Future of 
Media and the Information Needs of Communities: Serving the Public 
Interest in the Digital Era (Mar. 4, 2010), at 7, available at http://reboot.
fcc.gov/futureofmedia/serving-the-public-interest-in-the-digital-era.

 133 Testimony of Henry Geller, FCC Workshop on the Future of Media and 
the Information Needs of Communities: Serving the Public Interest in 
the Digital Era (Mar. 4, 2010), Tr. at 74:3-10, available at http://reboot.
fcc.gov/c/document_library/get_file?uuid=57c2b1d8-4ecb-49b8-ad8e-
bb30d794b784&groupId=19001.

 134 SEE ADVISORY COMMITTEE ON PUBLIC INTERNET OBLIGATIONS OF DIGITAL 

TELEVISION BROADCASTERS, CHARTING THE DIGITAL BROADCASTING 

FUTURE (FINAL REPORT) (1998), http://benton.org/archive/publibrary/

piac/report.html. 

 135 See, e.g., Paul Taylor & Norm Ornstein, The Case for Free Air Time: A 
Broadcast Spectrum Fee for Campaign Finance Reform (Spectrum 
Series Working Paper # 4), New America Foundation Public Assets 
Program, June 2002, at 8, http://www.newamerica.net/publications/
policy/the_case_for_free_air_time.

 136 Steve Coll, Reboot: An open letter to the FCC about a media policy for 
the digital age, COLUMBIA JOURNALISM REV. (Nov./Dec. 2010) (Coll 
Open Letter), http://www.cjr.org/cover_story/reboot.php.

 137 See Standardized and Enhanced Disclosure Requirements for Television 
Broadcast Licensee Public Interest Obligations, Notice of Proposed Rule 
Making, 15 FCC Rcd 19816 (2000).

 138 See Standardized and Enhanced Disclosure Requirements for Television 
Broadcast Licensee Public Interest Obligations, Report and Order, 23 FCC 
Rcd 1274 (2007).

 139 See Standardized and Enhanced Disclosure Requirements for Television 
Broadcast Licensee Public Interest Obligations, Report and Order, 23 FCC 
Rcd 1274, Appendix B (2007).

 140 See, e.g., Heavy compliance burden of Enhanced Disclosure Order ex-
ceeds OMB threshold, NAB says, BROADCASTENGINEERING.COM, May 14, 
2008, http://broadcastengineering.com/eng/heavy_compliance_bur-
den_enhanced_disclosure_order_0514/; David Oxenford, Will the FCC 
Back off on its TV Enhanced Disclosure Requirements?, BROADCAST LAW 

BLOG, Sept. 15, 2008, http://www.broadcastlawblog.com/2008/09/
articles/public-interest-obligationsloc/will-the-fcc-back-off-on-its-tv-
enhanced-disclosure-requirements/#discussion.

 141 Broadcast Localism, Notice of Inquiry, 19 FCC Rcd 12425, 12445 (2004) 
(Localism NOI) (Powell, Michael K., Chairman, concurring).

 142 47 U.S.C. § 307(b).

 143 See Revision of FM Assignment Policies and Procedures, 90 FCC 2d 88, 
92 (1982) (FM Allocation Priorities Order), on recon., 56 Rad. Reg. 2d 
(P&F) 448 (1984); Amendment of Section 3.606 of the Commission’s 
Rules and Regulations, 41 FCC 148, 167 (1952) (TV Allocation Priorities 
Order). The Commission’s first FM allocation priority is first-time aural 
service, followed by second full-time aural service and first local service; 
the latter two have “co-equal status.” See FM Allocation Priorities Order, 
90 FCC 2d at 92. The Commission’s first television allocation priority 
is “[t]o provide at least one television service to all parts of the United 
States”; its second is “[t]o provide each community with at least one 
television broadcast station.” TV Allocation Priorities Order, 41 FCC at 167. 
Although AM stations are not allotted, where mutually exclusive AM ap-
plications are filed, they are first evaluated under similar section 307(b) 
criteria. 

 144  FCC v. Allentown Broadcasting Corp., 349 U.S. 358, 362 (1955). 

 145  Localism NOI (citing 47 C.F.R.§ 73.1125). 

 146  Localism NOI (citing Amendment of Sections 73.1125 and 73.1130 of the 
Commission’s Rules, the Main Studio and Program Origination Rules 
for Radio and Television Broadcast Stations, Memorandum Opinion and 
Order, 3 FCC Rcd 5024, 5026 (1988)).

 147 Localism NOI (citing 47 C.F.R. §§ 73.3526(e)(11)(i) (commercial TV 
issues/program list), 73.3526(e)(12) (commercial AM and FM issues/
program list)). “These lists must be retained until final action has been 
taken on the station’s next renewal application.” Id. (citing 47 C.F.R. §§ 
73.3526(e)(1)(i), 73.3526(e)(12)). 
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 148  Localism NOI (citing Standardized and Enhanced Disclosure Require-
ments for Television Broadcast Licensee Public Interest Obligations, No-
tice of Proposed Rulemaking, 15 FCC Rcd 19816, 19821 (2000) (Enhanced 
Disclosure NPRM) (citing Commercial TV Deregulation Order, 98 FCC 
2d at 1076, 1107-11 (explaining the purpose of issues/programs lists for 
commercial television))). 

 149  See Cable Television Consumer Protection and Competition Act of 1992, 
Pub. L. 102-385, § 2(a)(11), 106 Stat. 1460 (1992) (1992 Cable Act). The 
Commission has stated its promotion of localism has a statutory basis in 
the “Congressional Findings and Policy” Section of the 1992 Cable Act. 
2002 Biennial Regulatory Review—Review of the Commission’s Broad-
cast Ownership Rules and Other Rules adopted Pursuant to Section 202 
of the Telecommunications Act of 1996, Notice of Proposed Rulemaking, 
17 FCC Rcd 18503 (2002) (citations omitted).

 150  See Turner Broadcasting System v. FCC, 520 U.S. 180, 225 (1997)

 151  1992 Cable Act, 106 Stat. at 1461.

 152  See FCC, Localism Task Force Archives, http://www.fcc.gov/localism/
taskforce-archive.html (last visited Jan. 6, 2011).

 153  See Broadcast Localism, Report on Broadcast Localism and Notice of 
Proposed Rulemaking, 23 FCC Rcd 1324 (2008) (Localism Report & 
NPRM), http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-07-
218A1.pdf.

 154  See Localism Report & NPRM, 23 FCC Rcd at 1335-36.

 155  See Localism Report & NPRM, 23 FCC Rcd at 1336-38, 1369.

 156 Michael C. Copps, Commissioner, FCC, Getting Media Right: A Call to 
Action, Address Before the Columbia University Graduate School of 
Journalism (Dec. 2, 2010), available at http://www.journalism.columbia.
edu/system/documents/347/original/Copps_speech_final.pdf.

 157 47 C.F.R. § 73.3526(e)(12).

 158  The uncertainty engendered by such ambiguity was apparent even to 
the Commission itself. See Deregulation of Radio 1981, 84 FCC 2d at 
971 (stating, in response to concerns expressed by some commenters 
that its deregulatory actions would make even more unclear precisely 
what the public interest standard was, “The Commission was not 
created solely to provide certainty”). Moreover, the ambiguity raised 
such heightened concern that the National Association of Broadcasters, 
which itself had initially proposed the elimination of the application 
processing guidelines that the Commission embraced in the Radio De-
regulation Order, asked the Commission to reconsider the elimination on 
the ground that it left broadcasters without “reasonably specific guid-
ance. . .on those matters upon which his performance is to be judged- a 
judgment which will determine the licensee’s fitness for continued 
broadcast service.” Deregulation of Radio, Memorandum Opinion and 
Order, 87 FCC 2d 797, 813 (1981); see also id. at 815 (discussing NAB’s 
initial proposals). 

 159 Testimony of Jerald N. Fritz, FCC Workshop on the Future of Media and 
the Information Needs of Communities: Serving the Public Interest in 
the Digital Era (Mar. 4, 2010) (Fritz Testimony 3/4/10), Tr. at 131:14-21, 
available at http://reboot.fcc.gov/futureofmedia/serving-the-public-
interest-in-the-digital-era.

 160 Fritz Testimony 3/4/10, Tr. at 138:15-18.

 161 Prepared Testimony of Jane Mago, Exec. V.P. and Gen. Counsel, National 
Ass’n of Broadcasters, FCC Workshop on the Future of Media and the 
Information Needs of Communities: Serving the Public Interest in the 

Digital Era (Mar. 4, 2010), at 1-2, 4, available at http://reboot.fcc.gov/
futureofmedia/serving-the-public-interest-in-the-digital-era. 

 162 National Ass’n of Broadcasters, Broadcasters Generate $10.3 Billion in 
2005 Public Service (press release), June 12, 2006, http://www.nab.org/
documents/newsroom/pressRelease.asp?id=1220. 

 163 National Association of Broadcasters Comments in re FOM PN, filed Oct. 
13, 2010, at 52.

 164 Testimony of Paul Starr, Professor of Communication and Public Affairs, 
Princeton Univ., FCC Workshop on the Future of Media and the Informa-
tion Needs of Communities: Serving the Public Interest in the Digital Era 
(Mar. 4, 2010), Tr. at 75, available at http://reboot.fcc.gov/futureofmedia/
serving-the-public-interest-in-the-digital-era.

 165 S. REP. NO. 229, 92nd Cong., 1st Sess. at 1 (1971). The legislative history 
of Title I of the Federal Election Campaign Act of 1971 (“FECA”), Pub. L. 
No. 92-225, 86 Stat. 3 (1971), included provisions regarding reasonable 
access for federal candidates and lowest unit charge for all candidates.

 166 S. REP. NO. 96, 92nd Cong., 1st Sess. at 15 (1971). This quote refers to the 
reasonable access obligation adopted in Title I of FECA. The FCC has 
also stressed the importance of political broadcasting: “In short, the 
presentation of political broadcasting, while only one of many elements 
of service to the public … is an important facet, deserving the licensee’s 
closest attention, because of the contribution broadcasting can thus 
make to an informed electorate—in turn so vital to the proper function-
ing of our Republic.” Licensee Responsibility as to Political Broadcasts, 
15 FCC 2d 94 (1968) (citations omitted). The FCC emphasized that “the 
provision of time for [political broadcasts] is an essential element of the 
public interest obligations of broadcasters.” Id.

 167 CBS, Inc. v. FCC, 453 U.S. 367, 396 (1981).

 168 Pub. L. No. 92-225, 86 Stat. 3 (1971); 47 U.S.C. § 315(b); 47 C.F.R. § 
73.1942.

 169 47 C.F.R. § 76.206.

 170 47 C.F.R. § 25.701(c). See 47 U.S.C. § 335(a).

 171 DARS R&O, 12 FCC Rcd at 5792.

 172 3 Fed. Reg. 1692, 1693 (1938).

 173 47 C.F.R. § 73.1943.

 174 Amendment of the Commission’s Rules to Require Stations to Notify 
Opposing Candidates of Gifts of Time For Use Within 72 Hours Prior to 
Day of Election, 60 FCC 2d 884, 886 (1976).

 175 Pub. L. No. 107-155, 116 Stat. 81 (2002).

 176 47 U.S.C. § 315(e). This is defined as “a message relating to any political 
matter of national importance including (i) a legally qualified candidate; 
(ii) any election to Federal office; or (iii) a national legislative issue of 
public importance.” The information to be retained includes all requests 
for particular schedules of time, including rates and classes, and the 
actual broadcaster disposition of those requests.

 177 47 U.S.C. § 315(c)(1). 47 C.F.R. § 76.1701.

 178 47 U.S.C. § 335(e). See 47 C.F.R § 25.701(d).

 179 47 C.F.R. §§ 73.3526 and 73.3527.

 180 Enhanced Disclosure Requirement for Television Broadcast Licensee 
Public Interest Obligations, 23 FCC Rcd 1274, 1281-82 (2008) (Enhanced 
Disclosure Proceeding). We note that the rules adopted in this proceed-
ing have not yet taken effect.
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 181 47 U.S.C. § 312(a)(7) (added in 1972 by Title I of FECA); 47 C.F.R. § 
73.1944. In 1974, the FCC in effect repealed the provision applying the 
reasonable access provisions to cable.

 182 47 C.F.R. § 25.701(b)(3). See 47 U.S.C. § 335(a).

 183 DARS R&O, 12 FCC Rcd at 5792.

 184 The Law of Political Broadcasting and Cablecasting: A Political Primer 
1984 Edition, 100 FCC 2d 1476, 1522 (1984 Primer).

 185 Codification of the Commission’s Political Programming Policy, Report 
and Order, 7 FCC Rcd 678, 682 (1991). In the Commission’s 1999 NOI on 
Public Interest Obligations, however, the Commission requested com-
ment on, among other things, several proposals to require broadcasters 
to provide time for state and local candidates, and whether there were 

“steps the Commission can take to promote voluntary efforts to enhance 
political debate and information that the public receives concerning 
candidates.” Public Interest Obligations of TV Broadcast Licensees, No-
tice of Inquiry, 14 FCC Rcd 21633, 21648 (1999). In 2008, the Commission 
declined to take any further action, saying it would be premature given 
its decision at the time to move ahead with the Enhanced Disclosure 
Proceeding. Review of the Commission’s Broadcast Ownership Rules 
and Other Rules Adopted Pursuant to Section 202 of Telecommunica-
tions Act of 1996, Report and Order and Order on Reconsideration, 23 
FCC Rcd 2010, 2085 (2008). The Commission indicated, however, that 
to the extent circumstances changed, it would revisit its decision and 
initiate appropriate proceedings. As discussed above, the enhanced 
disclosure rules have not gone into effect.

 186 Review of the Commission’s Broadcast Ownership Rules and Other 
Rules Adopted Pursuant to Section 202 of Telecommunications Act of 
1996, Report and Order and Order on Reconsideration, 23 FCC Rcd 2010 
(2008).

 187 47 U.S.C. § 315(b); 47 C.F.R. § 73.1941.

 188 47 C.F.R. § 76.205.

 189 47 C.F.R. § 25.701(b)(4). See 47 U.S.C. § 335(a).

 190 Establishment of Rules and Policies for the Digital Audio Radio Satellite 
Service in the 2310-2360 MHz Frequency Band, Report and Order, Mem-
orandum Opinion and Order & Further Notice Of Proposed Rulemaking, 
12 FCC Rcd 5754, 5792 (1997) (DARS R&O). 

 191 See S. Rep. No. 562, 86th Cong., 1st Sess. 1959, 1959 U.S.C.C.A.N. 2564, 
2572. See also Conf. Rep. No. 1069, 86th Cong., 1st Sess. 1959, 1959 
U.S.C.C.A.N. 2564.

 192 Specifically, these include advertisements where the candidate—on 
whose behalf the time is purchased—makes a positive, identifiable 
appearance, including by voice or picture, for at least four seconds 
(referred to as a candidate “use” in Section 315. ) 47 U.S.C. § 315(a); 47 
C.F.R. § 73.1941.

 193 47 C.F.R. § Section 76.205(a).

 194 47 C.F.R. § Section 25.701(b)(4)(i). See 47 U.S.C. § 335(a).

 195 DARS R&O, 12 FCC Rcd at 5792.

 196 47 U.S.C. § 315(c).

 197 47 C.F.R. § 76.5(p) (emphasis added). Similarly, Section 25.701(b)(2) 
defines “DBS origination programming” as “programming (exclusive of 
broadcast signals) carried on a DBS facility over one or more channels 
and subject to the exclusive control of the DBS provider.” 47 C.F.R. § 
25.701(b)(2).

 198 The issue was referenced in a 2000 Mass Media Bureau Staff Ruling 
responding to a request for declaratory ruling filed by A&E Television 
Networks (“AETN”). In that Ruling, the Bureau stated that “[t]he Com-
mission has not considered whether cable network programming such 
as the programming produced by AETN could, under any circumstances, 
be deemed cablecast origination material and will not address this issue 
here.” Request of A&E Television Networks for Declaratory Ruling, Rul-
ing, 15 FCCR 10796, 10796 (MMB 2000). See, e.g., Emergency Complaint 
of Dennis J. Kucinich v. Cable News Network and Time Warner, Inc., 
Memorandum Opinion and Order, 23 FCC Rcd 482 (MB 2008) (because 
the Bureau denied the complaint on other grounds, it found “it unneces-
sary to consider whether the equal opportunities requirements set forth 
in Section 315 apply to cable programming aired by CNN”). 

 199 Requests of Fox Broadcasting Co., et al. for a Declaratory Ruling, De-
claratory Ruling, 11 FCC Rcd. 11,101 (1996); Request of A.H. Belo Corp. for 
a Declaratory Ruling, Staff Ruling, 11 FCC Rcd. 12,306 (MMB 1996).

 200 Citizens United v. Federal Election Commission, 130 S.Ct. 876, 916 (2010) 
(internal footnotes omitted). 

 201 John Doe No. 1 v. Reed, 130 S.Ct. 2811, 2837 (2010) (Scalia, J., concurring 
in the judgment). 

27  Cable Television
 1 Rules and Regulations Relating to the Distribution of Television Broad-

cast Signals by the Community Antenna Television Systems, Second 
Report and Order, 2 FCC 2d 725 (1966). See also Stanley M. Besen & 
Robert W. Crandall, The Deregulation of Cable Television, 44 LAW & 

CONTEMP. PROBS. 77, 88-89 (1981). 

 2  See, e.g., Scott M. Fulton, FCC abandons its ‘a la carte’ cable program-
ming plan, BETANEWS.COM, Nov. 28, 2007 http://www.betanews.
com/article/FCC-abandons-its-a-la-carte-cable-programming-
plan/1196283815.

 3 GEOFFREY COWAN & DAVID WESTPHAL, PUBLIC POLICY AND FUNDING THE 

NEWS 10 (Univ. of Southern California Annenberg School of Communi-
cation) (2010), http://fundingthenews.usc.edu/report/ (PUBLIC POLICY 

AND FUNDING THE NEWS).

 4 See 1992 Cable Act §§ 4-5, 106 Stat. 1460 (codified at 47 U.S.C. §§ 534-
535).

 5 Statement and written testimony of James B. Hedlund, Ass’n of Inde-
pendent Television Stations, Inc., Cable TV Consumer Protection Act of 
1991: Hearing on S.12 Before the Subcommittee on Communications of 
the Committee on Commerce, Science and Transportation, 102nd Cong. 
205 (1991) (Hedlund Testimony) (footnote omitted).

 6 Hedlund Testimony at 205-6.

 7 Statement of Edward O. Fritts, President and CEO, National Ass’n of 
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Report and Order and Further Notice of Proposed Rulemaking, 11 FCC 
Rcd 18676 (1996). See also 47 C.F.R. § 20.18.

 32 See. e.g., Telephone Number Portability, CC Docket No. 95-116, First 
Report and Order and Further Notice of Proposed Rulemaking, 11 FCC 
Rcd 8352 (1996); Telephone Number Portability, CC Docket No. 95-116, 
First Memorandum Opinion and Order on Reconsideration, 12 FCC Rcd 
7236 (1997). See also 47 C.F.R. § 52.31.

 33 See, e.g., Section 68.4(a) of the Commission’s Rules Governing Hearing 
Aid-Compatible Telephones, WT Docket No. 01-309, Report and Order, 
18 FCC Rcd 16753, 16764-65 ¶ 26 (2003)); Erratum, 18 FCC Rcd 18047 
(2003). See also 47 C.F.R. § 20.19. 

 34 See, e.g., Reexamination of Roaming Obligations of Commercial Mobile 
Radio Service Providers, WT Docket No. 05-265, Report and Order and 
Further Notice of Proposed Rulemaking, 22 FCC Rcd 15817 (2007); Order 
on Reconsideration and Second Further Notice of Proposed Rulemaking, 
25 FCC Rcd 4181 (2010); Second Report and Order, FCC 11-52 (rel. Apr. 7, 
2011) ( Commercial Data Roaming Second Report and Order). See also 
47 C.F.R. § 20.12.

 35 See, e.g., Communications Assistance for Law Enforcement Act, CC 
Docket No. 97-213, Second Report and Order, 15 FCC Rcd 7105 (2000).

 36 See, e.g., 47 C.F.R. §§ 24.203, 27.14.

 37 Presentation of Christoper Guttman-McCabe, V.P. Regulatory Affairs, 
CTIA-The Wireless Association, FCC Workshop on the Future of Media 
and the Information Needs of Communities: Serving the Public Interest 
in the Digital Era (Mar. 4, 2010), at 4, available at http://reboot.fcc.
gov/c/document_library/get_file?uuid=f20f4ad8-e082-443c-a4fe-
6672df61b4e4&groupId=101236.

 38 Id. 

 39 See Open Internet Report & Order 2010, 25 FCC Rcd at 17956-17962, 
17992-17993 (2010) (requiring mobile broadband providers to disclose 
the network management practices, performance characteristics, and 
terms and conditions of their broadband services; prohibiting mobile 
broadband providers from blocking lawful websites or blocking applica-
tions that compete with their voice or video telephony services, subject 
to reasonable network management).
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 40 See Commercial Data Roaming Second Report and Order (requiring 
facilities-based providers of commercial mobile data services to offer 
data roaming arrangements to other such providers on commercially 
reasonable terms and conditions, subject to certain limitations). 

 41 

 42 See Connect America Fund, WC Docket No. 10-90, Notice of Proposed 
Rulemaking and Further Notice of Proposed Rulemaking, FCC 11-13 (rel. 
Feb. 9, 2011) (proposing to fundamentally modernize the Commis-
sion’s Universal Service Fund and intercarrier compensation system by 
eliminating waste and inefficiency and reorienting these programs to 
meet the nation’s broadband availability challenge); Universal Service 
Reform, Mobility Fund, Notice of Proposed Rulemaking, 25 FCC Rcd 
14716 (2010) (seeking comment on using reserves accumulated in the 
Universal Service Fund to create a new Mobility Fund to significantly 
improve coverage of current-generation or better mobile voice and 
Internet service for consumers in areas where such coverage is currently 
missing). 

 43 See, e.g., Amendment of Part 27 of the Commission’s Rules to Govern 
the Operation of Wireless Communications Services in the 2.3 GHz 
Band, Report and Order and Second Report and Order, 25 FCC Rcd 11710 
(2010) (modifying technical rules to facilitate the provision of mobile 
broadband service in 25 megahertz of spectrum in the 2.3 GHz band); 
Unlicensed Operation in the TV Broadcast Bands, Second Memorandum 
Opinion and Order, 25 FCC Rcd 18661 (2010) (finalizing rules to make the 
unused spectrum in the TV bands available for unlicensed broadband 
wireless devices); Fixed and Mobile Services in the Mobile Satellite Ser-
vice Bands at 1525-1559 MHz and 1626.5-1660.5 MHz, 1610-1626.5 MHz 
and 2483.5-2500 MHz, and 2000-2020 MHz and 2180-2200 MHz, ET 
Docket No. 10-142, Report and Order, FCC 11-57 (rel. Apr. 6, 2011) (taking 
steps to remove regulatory barriers to terrestrial use of 90 megahertz of 
spectrum allocated to the Mobile Satellite Service).

 44 See FCC, FCC Chairman Genachowski Takes Steps to Increase Access to 
Broadband and Telecommunications Services for All Americans (news 
release), Mar. 3, 2011 (announcing that the FCC approved several items 
to strengthen and improve access to broadband and telecommunica-
tions services for persons with disabilities, Native Americans, low-
income consumers and small businesses), available at http://www.fcc.
gov/Daily_Releases/Daily_Business/2011/db0303/DOC-305005A1.doc. 

 45 See Lifeline and Link Up Reform and Modernization, WC Docket No. 11-
42, Notice of Proposed Rulemaking, 26 FCC Rcd 2770 (2011) (systemati-
cally reexamining the Commission’s Lifeline/Link Up, which historically 
has provided assistance to Americans to afford basic telephone service, 
in light of technological, market, and regulatory changes).

 46 See, e.g., Improving Communications Services for Native Nations, CG 
Docket No. 11-41, Notice of Inquiry, 26 FCC Rcd 2672 (2011) (seek-
ing government-to-government consultation and coordination with 
federally recognized Tribes and the input of inter-Tribal government 
associations, Native representative organizations, and the public on 
modifications to the Commission’s rules and policies to provide greater 
economic, market entry, and adoption opportunities and incentives for 
Native Nations); Improving Communications Services for Native Nations 
by Promoting Greater Utilization of Spectrum over Tribal Lands, WT 
Docket No. 11-40, Notice of Proposed Rulemaking, 26 FCC Rcd 2623 
(2011) (seeking comment on a range of specific proposals and issues 
with the objective of promoting greater use of spectrum over Tribal 
lands).

 47 See, e.g., Implementation of Sections 716 and 717 of the Communications 
Act of 1934, as Enacted by the Twenty-First Century Communications 
and Video Accessibility Act of 2010, CG Docket No. 10-213, Notice of 
Proposed Rulemaking, 26 FCC Rcd 3133 (2011) (seeking comment on 
ways to help promote access by persons with disabilities to advanced 
communications services through manufacturing requirements, en-
hanced enforcement efforts, and expanded access to mobile broadband 
services); Contributions to the Telecommunications Relay Services Fund, 
CG Docket No. 11-47, Notice of Proposed Rulemaking, 26 FCC Rcd 3285 
(2011) (seeking comment on whether participation and contribution to 
the Telecommunications Relay Service Fund should be extended to non-
interconnected voice over Internet Protocol (VoIP) service providers).

 48 NATIONAL BROADBAND PLAN at 81-82.

 49 NATIONAL BROADBAND PLAN at 88. See also Innovation in the Broadcast 
Television Bands: Allocations, Channel Sharing and Improvements to 
VHF, Notice of Proposed Rulemaking, 25 FCC Rcd 16498 (2010) (initiat-
ing preliminary steps to enable the repurposing of a portion of the UHF 
and VHF frequency bands that are currently used by the broadcast 
television service, which in later actions the Commission expects to 
make available for flexible use by fixed and mobile wireless communica-
tions services, including mobile broadband).

 50 See, e.g., Nat’l Ass’n of Broadcasters, Equipping Mobile Phones 
with Broadcast Radio Capability for Emergency Preparedness 
(issue paper), available at http://www.nab.org/advocacy/issue.
asp?id=2354&issueid=1082; Nat’l Ass’n of Broadcasters, NAB Statement 
on CTIA’s Anti-Radio Letter to Lawmakers (press release), Aug. 23, 2010, 
available at http://www.nab.org/documents/newsroom/pressRelease.
asp?id=2351; CNET News, Broadcasters defend push for mandatory FM 
tuners, Aug. 27, 2010, available at http://news.cnet.com/8301-13578_3-
20014874-38.html.

 51 INSIGHT RESEARCH CORP., STUDY OF FM RADIO-ENABLED HANDSETS IN 

THE U.S. 4 (2010), available at http://www.nabfastroad.org/.

 52 See, Letter from Brian Josef, Assistant Vice President, CTIA, to Marlene 
Dortch, Secretary, FCC, GN Docket No. 10-25 (filed Mar. 31, 2011). See, 
e.g., Letter from Steve Largent President and CEO CTIA-The Wireless 
Association, et al. to The Honorable Patrick Leahy, Chairman Senate 
Judiciary Committee, et al., dated Aug. 23, 2010, available at http://files.
ctia.org/pdf/Leahy_Conyers_Letter.pdf; Consumer Electronics Assoc’n, 
CEA Survey Shows Americans Oppose Mandatory Fm Tuners In Cell 
Phones (press release), available at http://www.ce.org/Press/Current-
News/press_release_detail.asp?id=11964.

 53 Testimony of William H. Kling, Pres. and CEO, American Public Media 
Group, FCC Workshop on the Future of Media and the Information 
Needs of Communities: Public and Other Noncommercial Media in the 
Digital Era (Apr. 30, 2010), Tr. at 384:15–385:7, available at http://reboot.
fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-
digital-era.

30  Ownership
 1 See Telecom Act § 202(h), 110 Stat. 56, 111-12. 

 2 Prometheus Radio Project v. FCC, 373 F.3d 372, 383 (2004), quoting FCC 
v. Nat’l Citizens Comm. for Broadcasting, 436 U.S. 775, 780, (1978).
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 3 Localism NOI, 19 FCC Rcd at 12426. As the Commission explained in the 
2002 Biennial Order, in the Communications Act, Congress directed the 
Commission to distribute licenses, as follows:

“’among the several States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the same.’ In the 
earliest government regulation of radio, the Commission embraced 
localism. In the Federal Radio Commission’s 1927 Report to Congress, 
it wrote: ‘The Commission found it possible to reassign the allocated 
stations to frequencies which would serve as many communities as 
possible to ensure those communities had at least one station that 
would serve as a basis for the development of good broadcasting to 
all sections of the country. . . .  New York and Chicago stations were not 
allowed to dominate the situation.’

“When the Commission created the Table of Allotments in 1952 pursuant 
to the Communications Act, localism was the organizing principle of 
the plan. In announcing the allotments, the Commission explained that 
dispersed allotments ‘protect[] the interests of the public residing in 
smaller cities and rural areas more adequately than any other system.’ 
In the legislative history of the 1996 Act, Congress strongly reaffirmed 
the importance of localism: ‘Localism is an expensive value. We believe 
it is a vitally important value, however [and] should be preserved and 
enhanced as we reform our laws for the next century.’ 

“The courts too have long viewed localism as an important public interest 
objective of broadcast regulation. In NBC v. United States, the Supreme 
Court wrote: ‘Local program service is a vital part of community life. A 
station should be ready, able, and willing to serve the needs of the local 
community.’”

2002 Biennial Review Order, 18 FCC Rcd at 13643-44 (internal citations 
omitted).

 4 2002 Biennial Review Order, 18 FCC Rcd at 13644.

 5 2002 Biennial Review Order, 18 FCC Rcd at 13632.

 6 2002 Biennial Regulatory Review—Review of the Commission’s Broad-
cast Ownership Rules and Other Rules Adopted Pursuant to Section 202 
of the Telecommunications Act of 1996, Report and Order and Notice of 
Proposed Rulemaking, 18 FCC Rcd 13620, 13631 (2003) (2002 Biennial 
Review Order), aff’d in part and remanded in part, Prometheus Radio 
Project. v. FCC, 373 F.3d 372 (2004).

 7 See, e.g., DAVID PRITCHARD, MEDIA OWNERSHIP WORKING GROUP 

(“MOWG”) STUDY NO. 2: VIEWPOINT DIVERSITY IN CROSS-OWNED NEWS-

PAPERS AND TELEVISION STATIONS: A STUDY OF NEWS COVERAGE OF THE 

2000 PRESIDENTIAL CAMPAIGN (FCC) (2002) (examining to what extent 
commonly owned newspapers and TV stations in a community speak 
with a single voice about important political matters), available at http://
www.fcc.gov/ownership/materials/already-released/viewpoint090002.
pdf; TASNEEM CHIPTY, MOWG STUDY NO. 5: STATION OWNERSHIP AND 

PROGRAMMING IN RADIO (FCC) (2007) (studying the effects of radio 
ownership structure on content diversity), http://www.fcc.gov/owner-
ship/studies.html.

 8 47 C.F.R. § 73.3555(b). Currently, the local television ownership rule 
employs analog broadcast contours to determine compliance with the 
rule. Now that the transition to digital television is complete, analog 
contours are no longer relevant. 

 9 47 C.F.R. § 73.3555(a).

 10 It’s deemed to overlap if (1) a television station’s Grade A service con-
tour completely encompassed the newspaper’s city of publication, (2) 

the predicted or measured 2 mV/m contour of an AM station completely 
encompassed the newspaper’s city of publication, or (3) the predicted 1 
mV/m contour for an FM station completely encompassed the newspa-
per’s city of publication. 47 C.F.R. § 73.3555(d)(1)(i)-(iii).

 11 47 C.F.R. § 73.3555(d)(3).

 12 2006 Quadrennial Regulatory Review—Review of the Commission’s 
Broadcast Ownership Rules and Other Rules Adopted Pursuant to 
Section 202 of the Telecommunications Act of 1996, Report and Order 
and Order on Reconsideration, 23 FCC Rcd 2010, 2042-43 (2008) (2006 
Quadrennial Regulatory Review Order).

 13 47 C.F.R. § 73.3555(d)(6).

 14 47 C.F.R. § 73.3555(d)(7). 

 15 2006 Quadrennial Regulatory Review Order, 23 FCC Rcd at 2042-43.

 16 47 C.F.R. § 73.3555(c).

 17 47 C.F.R. § 73.3555(c). 

 18 47 C.F.R. § 73.3555(c)(3).

 19 The rule provides that “[a] television broadcast station may affiliate with 
a person or entity that maintains two or more networks of television 
broadcast stations unless such dual or multiple networks are composed 
of two or more persons or entities that, on February 8, 1996, were 

‘networks’ as defined in [section] 73.3613(a)(1) of the Commission’s 
regulations. . . .  ” 47 C.F.R. § 73.658(g) (emphasis in original).

 20 Appropriations Act, 118 Stat. at 100, amending Section 202(h) of the 
Telecommunications Act of 1996.

 21 Regulations Governing Attribution of Broadcast and Cable/MDS Interests, 
14 FCC Rcd 12559, 12560 (1999) (1999 Broadcast Attribution Order), 
recon. granted in part, Review of the Commission’s Regulations Govern-
ing Attribution of Broadcast and Cable/MDS Interests, 16 FCC Rcd 1097 
(2001), stayed, 16 FCC Rcd 22310 (2001).

 22 See 1999 Broadcast Attribution Order, 14 FCC Rcd at 12562-63. The 
broadcast attribution rules are detailed in Note 2 of Section 73.3555 of 
the Commission’s rules. See 47 C.F.R. § 73.3555 Note 2. The broadcast 
attribution rule attributes corporate voting stock interests of five percent 
or more. See Corporate Ownership Reporting and Disclosure by Broad-
cast Licensees, Amendment of Sections 73.35, 73.240 and 73.636 of the 
Commission’s Rules Relating to Multiple Ownership of Standard, FM and 
Television Broadcast Stations, Report and Order, 97 FCC 2d 997, 1005-06 
(1984) (1984 Broadcast Attribution Order), recon. in part, 58 R.R.2d 604 
(1985), further recon. granted in part, 1 FCC Rcd 802 (1986); see also 47 
C.F.R. § 73.3555 Note 2(a). For specified “passive” institutional investors 
(as defined by 15 U.S.C. § 80a-3), voting stock interests of 20 percent or 
more are attributable. 47 C.F.R. § 73.3555 Note 2(b). Non-voting stock 
interests, options, warrants, and debt are not attributable, subject to the 
equity/debt plus (EDP) rule, discussed below. 47 C.F.R. § 73.3555 Notes 
2(e) and (i).

The broadcast attribution rule includes a single majority shareholder 
exemption, which provides

 that a minority shareholder’s corporate voting interests will not 
be attributed where a single corporate shareholder owns more than 50 
percent of the outstanding voting stock. See former 47 C.F.R. § 73.3555 
Note 2(b). The Commission justified the exemption, which it first ad-
opted in 1984, on the grounds that without the agreement or assistance 
of any other shareholder, a minority shareholder cannot ordinarily direct 
the activities of a company when a single person or entity can outvote 

http://www.fcc.gov/ownership/materials/already-released/viewpoint090002.pdf
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all other shareholders. See 1984 Broadcast Attribution Order, 97 FCC 2d 
at 1008-09 (1984). 

In 1995, the Commission initiated a broad review of its broadcast at-
tribution rules, culminating in the 1999 Broadcast Attribution Order. See 
14 FCC Rcd at 12561. In that Order, the Commission adopted the Equity/
Debt Plus (“EDP”) attribution rule. Under the EDP attribution rule, 
where an investor is either (1) a major program supplier (supplying over 
15 percent of a broadcast station’s total weekly broadcast programming 
hours); or (2) a same-market media entity subject to the broadcast 
multiple ownership rules, its interest in a licensee or other media entity 
will be attributed if that interest, aggregating both debt and equity 
holdings, exceeds 33 percent of the total assets (equity plus debt) of 
the licensee or media entity. 47 C.F.R. § 73.3555 Notes 2(a) & (i). In 
other words, attribution results where the financial interest exceeds 33 
percent and there is a triggering relationship, i.e., either the investor 
is a major program supplier or a same-market media entity subject to 
the broadcast multiple ownership rules. The EDP rule was intended to 
operate “in addition to other attribution standards and would attempt 
to increase the precision of the attribution rules, address our concerns 
about multiple nonattributable relationships, and respond to concerns 
about whether the single majority shareholder and nonvoting stock at-
tribution exemptions were too broad.” 1999 Broadcast Attribution Order, 
14 FCC Rcd at 12573. The Commission targeted its remedy to address its 
concerns. Id. at 12580. The EDP attribution rule narrows the availability 
of the single majority shareholder exemption and the exemptions for 
nonvoting stock and debt. See id. at 12579. 

In the 2008, the Commission modified the EDP rule to allow an interest 
holder to exceed the 33 percent threshold without triggering attribu-
tion if the investment would enable an “eligible entity” to acquire a 
broadcast station provided that “(1) the combined equity and debt 
of the interest holder in the eligible entity is less than 50 percent, or 
(2) the total debt of the interest holder in the eligible entity does not 
exceed 80 percent of the asset value of the station being acquired by 
the eligible entity and the interest holder does not hold any equity 
interest, option, or promise to acquire an equity interest in the eligible 
entity or any related entity.” Promoting Diversification of Ownership in 
the Broadcasting Services, Report and Order and Third Further Notice 
of Proposed Rulemaking, 23 FCC Rcd 5922, 5936 (2008). An “eligible 
entity” is defined as any entity that would qualify as a small business 
consistent with Small Business Administration standards for its industry 
groupings on revenue. Id. at 5925-26.

 23 See 2010 Quadrennial Regulatory Review—Review of the Commission’s 
Broadcast Ownership Rules and Other Rules Adopted Pursuant to 
Section 202 of the Telecommunications Act of 1996, Notice of Inquiry, 25 
FCC Rcd 6086 (2010).

 24 SNLKagan Database for a five year + period—2005 to 2009 and Q.1 
2010, deals of $1 million+. Closed deals only for an average year during 
this period was $503 billion, or a little more than $1 billion per year. 

 25 Commission Policy Regarding the Advancement of Minority Ownership 
in Broadcasting, 92 FCC 2d 849 (1982). From 1978 to 1995, the govern-
ment offered “a tax certificate” program to encourage minority owner-
ship. It allowed broadcast and cable companies to defer capital gains on 
the sale of media and cable properties to minority-owned businesses. 
Under Section 1071 of the Internal Revenue Code, the Commission could 
permit sellers of broadcast or cable properties to defer capital gains 
taxation on a sale whenever it was deemed “necessary or appropriate 

to effectuate a change in a policy of, or the adoption of a new policy 
by, the Commission with respect to the ownership and control of radio 
broadcasting stations.” Prospective buyers could also use the policy to 
attract equity investors.

 26 1978 Policy Statement at 983. Previously, the Commission had limited 
distress sales to circumstances where the licensee is bankrupt or physi-
cally or mentally disabled. 

 27 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 229-230 (1995). 
Gender-based classifications need only satisfy intermediate scrutiny. 
United States v. Virginia, 518 U.S. 515, 531-33 (1996).

 28 See Deduction for Health Insurance Costs of Self-Employed Individuals, 
Pub. L. No. 104-7, § 2, 109 Stat 93 (1995). 

 29 For example, the Commission created data entry fields for corporate 
structure information that previously had been filed in exhibits that 
were not machine-readable, added internal checks to minimize the 
entry of incorrect data, and adopted measures to improve data users’ 
ability to aggregate and cross-reference multiple forms involving the 
same owners or stations. See Promoting Diversification of Ownership in 
the Broadcasting Services, Report and Order and Fourth Further Notice 
of Proposed Rulemaking, 24 FCC Rcd 5896 (2009), order on recon-
sideration, Memorandum Opinion & Order and Fifth Further Notice of 
Proposed Rulemaking, 24 FCC Rcd 13040 (2009). 

 30  The Commission’s orders adopting these changes, cited above, explain 
these concerns in more detail. See also U.S. GOVERNMENT ACCOUNT-

ABILITY OFFICE, MEDIA OWNERSHIP: ECONOMIC FACTORS INFLUENCE THE 

NUMBER OF MEDIA OUTLETS IN LOCAL MARKETS, WHILE OWNERSHIP BY 

MINORITIES AND WOMEN APPEARS LIMITED AND IS DIFFICULT TO ASSESS 

(2008) (GAO-08-383) (GAO, MEDIA OWNERSHIP), available at http://
www.gao.gov/products/GAO-08-383.

 31  For more information on these concerns, see the orders cited above. 
The Commission is also considering a proposal to collect minority and 
female ownership information from noncommercial broadcasters. See 
Promoting Diversification of Ownership in the Broadcasting Services, 
Report and Order and Fourth Further Notice of Proposed Rulemaking, 
24 FCC Rcd 5896 (2009).

 32  Although the Commission had previously required broadcasters to 
identify the race, ethnicity, and gender of officers, directors, and indi-
viduals holding an ownership interest, the new form also required these 
individuals to obtain a unique FCC identification number, or FRN, to 
enable users to better aggregate forms involving the same owners and 
to more reliably determine whether multiple forms listing someone with 
the same name in fact referred to the same person. To obtain an FRN, 
individuals must submit their Social Security number to the Commission 
(the Commission does not make these Social Security numbers avail-
able to the public). The Commission already required companies who 
own broadcast stations to obtain an FRN and to submit their taxpayer 
identification number in order to get an FRN. In response to broadcast-
ers’ concerns, the Commission adopted a temporary means of allowing 
individuals to obtain an FRN without submitting their Social Security 
number.

 33  See Public Notice, Media Bureau Announces Availability of 2009Biennial 
Ownership Data Set for Commercial Broadcast Licensees, DA 11-334, 26 
FCC Rcd 2024 (MB 2011), available at http://www.fcc.gov/document/
media-bureau-announces-availability-2009-biennial-ownership-data-
set-commercial-broadcast-l.
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 34 Pub. L. No. 105-33, 111 Stat 251 (1997).

 35 As part of the Telecommunications Act of 1996, Congress directed the 
FCC to identify and eliminate market entry barriers for entrepreneurs 
and other small businesses in the provision and ownership of telecom-
munications services and information services. See Telecom Act; see 
also 47 U.S.C. § 257 (a-b).

 36 47 C.F.R. §73.5007(a); see also 47 C.F.R. § 73.5008. Generally, media 
interests will be attributable for purposes of the new entrant bidding 
credit to the same extent that such other media interests are considered 
attributable for purposes of the broadcast multiple ownership rules. Fur-
ther, any bidder asserting new entrant status must have de facto as well 
as de jure control of the entity claiming the bidding credit. See 47 C.F.R. 
§ 73.5007. Typically, de jure control is evidenced by ownership of at least 
50.1 percent of an entity’s voting stock or equivalent level of interest 
in cases where the bidder is not a corporate parent. De facto control is 
determined on a case-by-case basis. See, e.g., Auction of FM Broadcast 
Construction Permits Rescheduled for April 27, 2011, Notice and Filing 
Requirements, Minimum Opening Bids, Upfront Payments, and Other 
Procedures for Auction 91, Public Notice, DA 10-2253, 25 FCC Rcd 16787, 
16805 n.90 (MB rel. Dec. 3, 2010). 

 37  Former FCC Chairman Michael Powell worked closely with the Diversity 
Advisory Committee, which he established, on tax deferral proposals. 
See, e.g., Fifth Meeting of the Federal Advisory Committee on Diversity 
for Communications in the Digital Age (Dec. 10, 2004), Tr. at 10-11, avail-
able at http://www.fcc.gov/DiversityFAC/041210/transcript121004.doc. 

 38  To qualify as a minority-owned business, over 50 percent of the voting 
shares or over 20 percent of the total equity in a limited partnership 
must be owned by African Americans, Hispanic Americans, Asian 
Americans or Native Americans. 

 39  The tax certificate program for the purchase of cable systems to 
minorities was available in those instances where a minority general 
partner holds more than 20 percent interest in the broadcast or cable 
facility, and where shareholders in a minority-controlled media entity 
seek to sell their shares. Commission Policy Regarding the Advancement 
of Minority Ownership in Broadcasting, Policy Statement and Notice of 
Proposed Rulemaking, 92 FCC 2d 849 (1982). 

 40  See, e.g., Implementation of Section 309(j) of the Communications 
Act—Competitive Bidding, Fifth Report and Order, 9 FCC Rcd 5532 
(1994). 

 41  GAO, MEDIA OWNERSHIP at 25-26. 

 42  Erwin Krasnow and Lisa M. Fowlkes, The FCC’s Minority Tax Certificate 
Program: A Proposal for Life After Death, 51 FED. COMM. L.J. 665, 670 
(1999), available at http://www.law.indiana.edu/fclj/pubs/v51/no3/kra-
mac9.PDF.

 43 Remarks of FCC Commissioner Robert M. McDowell, FCC Media Bureau 
Workshop on Media Ownership and Diversity (Jan. 27, 2009), available 
at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-295992A1.
pdf.

31  Nonprofit Media
 1 Reexamination of the Comparative Standards for Noncommercial Edu-

cational Applicants, Second Further Notice of Proposed Rulemaking, 17 

FCC Rcd 3833, 3834 n.3 (2002) (NCE SFNPRM 2002), citing 3 Fed. Reg. 
364 (Feb. 9, 1938). 

 2 See Allocation of Frequencies to the Various Classes of Non-Governmen-
tal Services in the Radio Spectrum from 10 Kilocycles to 30,000,000 
Kilocycles, Opinion, 39 FCC 165, 222, 226 (1945).

 3 NCE SFNPRM 2002, 17 FCC Rcd at 3833-34.

 4 Sterling and Kittross, STAY TUNED, 328; Sixth R& O at ¶ 38, in Pike and 
Fisher, Radio Regulation, Vol. 1, Part 3, at 91:612-91:613 (1952).

 5 This valuation assumes that (1) the value of over-the-air (OTA) broadcast 
television spectrum is approximately $8.9 to $12.2 billion; (2) the value 
of broadcast television spectrum without broadcast restrictions (akin 
to spectrum currently used for mobile broadband) is approximately ten 
times that amount ($89 to 122 billion); and (3) NCE TV licenses consti-
tute 22 percent of total TV allocated licenses. See OMNIBUS BROADBAND 

INITIATIVE, SPECTRUM ANALYSIS: OPTIONS FOR BROADCAST SPECTRUM 7 

(2010) (calculating the $8.9-$12.2 valuation of OTA broadcast television 
spectrum and explaining a ten-fold gap in market value between mobile 
broadband and the more regulated OTA air television broadcasting); 
Broadcast Station Totals as of December 31, 2009, available at FCC, 
Broadcast Station Totals (Index)1990 to Present, http://www.fcc.gov/
mb/audio/BroadcastStationTotals.html. The valuation range was calcu-
lated by taking 22 percent of the lowest ($8.9 billion) and highest ($122 
billion) range valuation of OTA spectrum with and without broadcast 
restrictions, respectively.

 6 FCC, Broadcast Station Totals as of December 31, 2010, Feb. 11, 2011 
(Broadcast Station Totals), available at http://www.fcc.gov/mb/audio/
BroadcastStationTotals.html. 

 7 Broadcast Station Totals.

 8 While required to air children’s programming, they do not have to sub-
mit children’s television reports. Compare 47 C.F.R. § 73.671 (children’s 
programming rules) with 47 C.F.R. § 3526(e)(11)(iii) (reports to be filed 
by commercial stations). Multiple ownership rules, which govern the 
ownership of more than one AM, FM, or television station by a single 
entity or company, are not applicable to noncommercial educational 
FM and TV stations. See 47 C.F.R. § 73.3555. In addition, NCE licensees 
have limited obligations in the area of political broadcasting. NCE FM 
radio licensees have some specific operating requirements. They must 
operate at least 36 hours per week, with at least 5 operating hours per 
day on at least 6 days of the week. Stations licensed to educational in-
stitutions are exempt from this schedule and are not required to operate 
during weekends or official school vacation or recess periods. Stations 
that operate less than 12 hours per day may be required to share their 
frequencies (an extremely rare occurrence). 47 C.F.R. § 73.561. In con-
trast, noncommercial educational AM and TV stations are not required to 
operate on a regular schedule and have no minimum hours of operation. 
However, the number of actual operating hours during a license period 
is a factor in determining the renewal of noncommercial educational AM 
and TV broadcast licenses. 47 C.F.R. § 73.621 (non-commercial TV).

 9  Applications of WQED PITTSBURGH (Assignor) and CORNERSTONE 
TELEVISION, INC. (Assignee); For Consent to the Assignment of License 
of Noncommercial Educational Station WQEX(TV), Channel *16, Pitts-
burgh, Pennsylvania, Memorandum Opinion and Order, 15 FCC Rcd 202, 
228 (1999) (WQED), quoting FCC, Form 340, Section II, Para. 11(a).

 10  See. e.g., Reexamination of the Comparative Standards for Noncommer-
cial Educational Applicants, Report and Order, 15 FCC Rcd 7386, 7409 

http://www.fcc.gov/DiversityFAC/041210/transcript121004.doc
http://www.law.indiana.edu/fclj/pubs/v51/no3/kramac9.PDF
http://www.law.indiana.edu/fclj/pubs/v51/no3/kramac9.PDF
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-295992A1.pdf
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-295992A1.pdf
http://www.fcc.gov/mb/audio/BroadcastStationTotals.html
http://www.fcc.gov/mb/audio/BroadcastStationTotals.html


456

n.38 (2000). The traditional list of ascertainment categories or elements 
is contained in the Community Leader Checklist that was adopted by 
the Commission in 1976 in connection with developing ascertainment 
standards. See Ascertainment of Community Problems by Broadcast 
Applicants, Primer, 41 Fed. Reg. 1372, 1384 (Jan. 7, 1976).

 11 In 1975, the Commission denied applications for renewal or licensing of 
nine Alabama stations operated by the Alabama Educational Television 
Commission (“AETC”), based on its finding that racially discriminatory 
policies permeated AETC’s programming practices. See Applications of 
Alabama Educational Television Commission for Renewal of Licenses for: 
Station WAIQ (ED-TV), Montgomery, Ala., et al., 50 FCC 2d 461 (1975). 
In 1991, the Commission affirmed a Review Board decision denying 
the renewal application for KQEC(TV), San Francisco, based upon a 
finding that the licensee of the station committed serious misconduct by 
lacking candor and misrepresenting the reasons why it had deactivated 
the station. See Application of KQED, INC. San Francisco, California for 
renewal of licenses of noncommercial stations KQED–FM KQED–TV, and 
KQEC(TV), 6 FCC RCd 625 (1991).

 12 47 C.F.R. § 73.621(a).

 13 47 C.F.R. § 73.621(c). 

 14 47 C.F.R. § 73.503(a).

 15 Revision of Programming Policies and Reporting Requirements Related 
to Public Broadcasting Licensees, Notice of Proposed Rulemaking, 87 
FCC 2d 716, 732 (1981). 

 16 47 C.F.R. § 73.621 (requiring nonprofit educational organizations to use 
their NCE broadcast stations “primarily to serve the educational needs 
of the community”). The Commission has clarified “primarily” to mean 

“substantial majority” of a station’s entire digital capacity, as measured 
on a weekly basis. See Ancillary or Supplementary Use of Digital Televi-
sion Capacity by Noncommercial Licensees, Report and Order, 16 FCC 
Rcd 19042, 19048 (2001).

 17 WQED, 15 FCC Rcd at 214.

 18 47 U.S.C. § 399(b)(2) (“No public broadcast station may make its facili-
ties available to any person for the broadcasting of any advertisement”).

 19 See Commission Policy Concerning the Noncommercial Nature of Edu-
cational Broadcasting Stations, Memorandum Opinion and Order, 97 FCC 
2d 255, 265-66 (1984); Commission Policy Concerning the Noncommer-
cial Nature of Educational Broadcasting Stations, Public Notice (1986), 
republished, 7 FCC Rcd 827 (1992) (citing examples of the more liberal 
or “enhanced” underwriting policy) (Commission Policy Concerning the 
Noncommercial Nature of EBS PN).

 20 Commission Policy Concerning the Noncommercial Nature of EBS PN.

 21 Commission Policy Concerning the Noncommercial Nature of EBS PN.

 22 Minority Television Project, Inc., Notice of Apparent Liability for Forfei-
ture, 17 FCC Rcd 15646, 15649-52 (2002).

 23 Letter from the Chief, Mass Media Bureau to WNYE-TV, 7 FCC Rcd 6864 
(rel. Oct. 16, 1992) (WNYE-TV Letter). 

 24  Commission Policy Concerning the Noncommercial Nature of EBS PN 
(“It continues to be our view that the public broadcaster’s good faith 
judgment must be the key element in meeting Congress’ determination 
that the service should remain free of commercial and commercial-like 
matter.”); Petition of Xavier University, Licensee of Noncommercial 
Radio Station WVXU(FM), Cincinnati, OH for Reconsideration of Letter of 
Admonition, 5 FCC Rcd 4920, 4921 (1990), quoting Commission Policy 

Concerning the Noncommercial Nature of Educational Broadcast Sta-
tions, Memorandum Opinion and Order, 90 FCC 2d 895, 911 (1982), recon. 
granted, 97 FCC 2d 255, 264-65 (1984) (Commission Policy Concerning 
the Noncommercial Nature of EBS 1982) (“We recognize that it may be 
difficult to distinguish at times between announcements that promote 
and those that identify. We only expect our public broadcast licensees 
to exercise their reasonable, good faith judgments in this regard.”).

 25  Commission Policy Concerning the Noncommercial Nature of Educa-
tional Broadcasting Stations, Memorandum Opinion and Order, 97 FCC 
2d 255, 263 (1984) (Commission Policy Concerning the Noncommercial 
Nature of EBS 1984).

 26  Commission Policy Concerning the Noncommercial Nature of EBS 1984, 
97 FCC 2d at 263.

 27  WNYE-TV Letter, 7 FCC Rcd 6864, 6865 (Oct. 16, 1992) (“[W]hile the 
Commission has not adopted any quantitative guidelines on underwrit-
ing announcements, the longer an announcement takes to identify the 
underwriter, the more likely it is to be promotional.”). 

 28 Prepared Testimony of Craig Parshall Senior Vice-President and General 
Counsel National Religious Broadcasters, FCC Workshop on Future of 
the Media: Public and Other Noncommercial Media in the Digital Era 
(Apr. 30, 2010) (Parshall Prepared Testimony 4/30/10), at 8, available at 
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-
media-in-the-digital-era.

 29 National Religious Broadcasters Comments in re FOM PN, filed Feb. 18, 
2010 (NRB Comments), at 13-15.

 30 See, e.g., Public Radio Capital Comments in re FOM PN, filed May 7, 2010, 
at 4 (recommending that “the Commission not regard announcements 
concerning fundraising events that a station conducts with other entities 
to be an ‘interruption’ of its regular programming”); Public Broadcast-
ing System Comments in re FOM PN, filed May 7, 2010, at 24 (seeking, 
inter alia, a clarification that underwriting rule proscribing sponsorship 
messages that include a “call to action” in terms of selling a product 
do not prohibit public broadcasters from airing sponsorship messages 
that “using the common verbiage ‘visit www.[site].com’”); NRB Com-
ments at 14-15 (requesting that the Commission reject the distinction 
it has previously drawn between permissible promotional language 
constituting part of a pre-existing corporate slogan, and non-slogan-
based promotional language by corporate sponsors that failed to have 
developed such slogans, on the grounds of ‘manifest unfairness’).

 31 Memo from Vivian Schiller, President and C.E.O., National Public Radio, 
sent by email to Steven Waldman, FCC (Dec. 22, 2010) (Schiller Memo 
12/22/10).

 32 Schiller Memo 12/22/10.

 33 The relevant Commission rules, Section 73.503(d) and 73.621(e), apply 
to noncommercial broadcast service.

 34 The Community Service Grant (“CSG”) Review Panel has recommended, 
for example, that while online advertising revenues cannot be counted 
toward the minimum non-Federal financial support (“NFFS”) stations 
need to be eligible for Community Service Grants, online messages that 
are underwriting credits can. CORPORATION FOR PUBLIC BROADCASTING 

(CPB), SUMMARY OF TELEVISION CSG REVIEW PANEL MEETING #7 12-13 
(2010); see also Memorandum from Public Television CSG Review Panel 
to Pat Harrison, President & CEO, CPB, Final Report and Recommenda-
tions (Aug. 25, 2010), at 15 (affirming that any underwriting revenue 
included in NFFS generated by websites must meet the current under-

http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era


457

writing requirements stated in CPB’s financial reporting guidelines).

 35 See Ellen Edwards, PBS Missing Out on ‘Barney’ Bucks; Tie-Ins Reap 
Millions for Creators, WASH. POST, Sept. 13, 1993, at A1; Steve Behrens, 
What Did Barney Earn, and Why Didn’t PBS Get More?, CURRENT, Mar. 6, 
1995, http://www.current.org/funding/funding504barney.shtml.

 36 47 U.S.C. § 325(b)(2)(A).

 37 See, e.g., Daystar Public Radio, Inc., Memorandum Opinion and Order, 17 
FCC Rcd 13297, 13297-98 (2002) (citing Commission Policy Concerning 
the Noncommercial Nature of EBS 1982, 90 FCC 2d at 907; Ohio State 
University, Opinion, 62 FCC 2d 449 (1976)).

 38 See, e.g., FCC, Media Bureau Announces Procedures for Obtaining Com-
mission Approval for NCE Station Fundraising to Aid Haiti Relief Efforts 
(press release), Jan. 13, 2010, available at http://www.fcc.gov/mb/
haiti_relief_efforts.pdf; Commission Policy Concerning the Noncom-
mercial Nature of EBS 1982, 90 FCC 2d at 907 n.29 (citing FCC 82-198 
(Apr. 22, 1982), in which the Commission granted a waiver of 47 C.F.R. 
§ 73.621 to Greater Washington Educational Telecommunications Ass’n, 
Inc. (licensee of noncommercial educational television Station WETA-TV, 
Washington, D.C.), allowing it to conduct a three-hour fundraiser for 
the Wolf Trap Foundation after determining that unique circumstances 
warranted the waiver.

 39  NRB Comments at 13.

 40 Parshall Prepared Testimony 4/30/10 at 8. Asked what types of non-
profits might benefit from such a rule change, Craig Parshall, executive 
director of NRB suggests, (1) Local rescue missions in their listening 
areas, most of which would provide food, shelter and sometimes cloth-
ing and employment assistance. (2) Seasonal charities, like Operation 
Christmas Child, which provide toys and necessities to needy children 
and their families. (3) International relief organizations (e.g. Compas-
sion International, World Vision) that provide on-going world relief to 
needy nations and communities, not just the massive Haiti/ Katrina type 
situation. (4) Wycliffe Bible Translators, [for] their work in translating 
the Bible into indigenous languages, and international Christian radio 
broadcasters like HCJB Global and Trans World Radio, which have 
equipment needs in order to get radio transmissions to places like West 
Africa, and international cooperative efforts between American Christian 
broadcasters and fledgling Christian broadcasting stations in places like 
republics in the former Soviet Union. Email from Craig Parshall, Exec. 
Dir., NRB, to Steven Waldman, FCC (Nov. 4, 2010).

 41  Interview with Joseph Bruns and Sharon Percy Rockefeller, President 
and C.E.O., WETA by Steven Waldman, FCC, (Aug. 4, 2010).

 42  Email from Joseph Bruns, WETA, to Steven Waldman, FCC (Aug. 6, 
2010). (Bruns noted that he was making his suggestion in his personal 
capacity and not as a representative of WETA).

 43 See, e.g., Bill McConnell, Noncoms to Get Multicasting DTV Carriage, 
BROADCASTING & CABLE, Jan. 31, 2005, http://www.broadcastingcable.
com/article/156009-Noncoms_to_Get_Multicasting_DTV_Carriage.php.

 44 47 C.F.R. § 73.621 (requiring nonprofit educational organizations to use 
their NCE broadcast stations “primarily to serve the educational needs 
of the community”). The Commission has clarified “primarily” to mean 

“substantial majority” of a station’s entire digital capacity, as measured 
on a weekly basis.

 45  Ancillary or Supplementary Use of Digital Television Capacity by Non-
commercial Licensees, Report and Order, 16 FCC Rcd 19042, 19051-52 
(2001) (Digital Television Capacity R&O 2001).

 46  Digital Television Capacity R&O 2001, 16 FCC Rcd at 19059 (amending 47 
C.F.R. § 73.624(g) to require NCE licensees to “remit fees of five percent 
of their gross revenues received for feeable ancillary or supplementary 
services provided on their digital bitstreams”).

 47 Email from Hossein Hashemzadeh, FCC, to Sherille Ismail, FCC (Mar. 8, 
2011). 

 48 CORPORATION FOR PUBLIC BROADCASTING, APPROPRIATION REQUEST 

AND JUSTIFICATION FY 2011 AND FY 2013 13 (2010) (CPB FY2011 AND 2013 

REQUEST), available at http://www.cpb.org/aboutcpb/financials/appro-
priation/justification_11-13.pdf.

 49 CPB, Federal Appropriation History (CPB, Federal Appropriation History), 
http://www.cpb.org/aboutcpb/financials/appropriation/history.html 
(last visited Jan. 20, 2011).

 50 See FREE PRESS, CHANGING MEDIA: PUBLIC INTEREST POLICIES FOR THE 

DIGITAL AGE 266-67 (2010) (CHANGING MEDIA), available at http://www.
freepress.net/files/changing_media.pdf. 

 51 47 U.S.C. § 396(l). The remaining 11 percent goes towards system sup-
port and CPB operations. Id.; see also CPB FY2011 AND 2013 REQUEST at 

17 (illustrating the breakdown of CPB federal appropriations for 2010).

 52  47 U.S.C. § § 396(k)(3)(A)(i)(III), (k)(3)(A)(ii)(I).

 53  47 U.S.C. § § 396(k)(3)(A)(i)(IV), (k)(3)(A)(ii)(II).

 54  47 U.S.C. § 396(k)(3)(A)(ii)(II).

 55  CPB, Proposed FY 2009 Operating Budget for the CPB and Cover Memo 
dated Sept. 23, 2008, at 4 (first page of FY 2009 Operating Budget), 
available at http://www.cpb.org/aboutcpb/leadership/board/resolu-
tions/080923_fy09OperatingBudget.pdf. They are disbursed to public 
television programs such as the National Program Service (assembled 
by PBS), the Independent Television Service (“ITVS”), the Minority 
Consortia, a discretionary General Program Fund, and voluntary grants 
to PBS. CPB FY2011 AND 2013 REQUEST at 5–6. With PBS, CPB also jointly 
manages the Program Challenge Fund, which supports high-visibility, 
high-impact limited series and feature-length documentaries. CPB, 
Program Challenge Fund, http://www.cpb.org/grants/07challengefund/ 
(last visited Jan. 28, 2011).

 56 See, e.g., APT Action Inc., Funding Brief: CPB Digital, http://www.apts.
org/legislative/policy-issues/cpb-digital (last visited Jan. 21, 2011) 
(“Congress, recognizing that the federally mandated transition to 
digital broadcast would place a hardship on public television’s limited 
resources, has provided public television stations with more than $300 
million in CPB digital funds since 2001.”).

 57 See, e.g., CPB, CPB Welcomes Additional Nine Radio Stations to the 
Community Service Grant Program (press release), Aug. 23, 2007, http://
www.cpb.org/pressroom/release.php?prn=614.

 58 Email (and attachments thereto) from Eben Peck, Corporate and Public 
Affairs, CPB to Anne Chen, FCC (Aug. 20, 2010). 

 59 CPB, FY2010 RADIO COMMUNITY SERVICE GRANT GENERAL PROVISIONS 

& ELIGIBILITY CRITERIA 7 (2010) (CPB FY2010 RADIO CSG), available at 
http://www.cpb.org/stations/grants/radio/2010/ ; CPB, FY2010 TELEVI-

SION COMMUNITY SERVICE GRANT GENERAL PROVISIONS & ELIGIBILITY 

CRITERIA 5 (2010) (CPB FY2010 TV CSG), available at http://www.cpb.
org/stations/grants/tv/2010/.

 60 CPB FY2010 RADIO CSG at 7; CPB FY2010 TV CSG at 6.

 61 CPB FY2011 and 2013 Request at 13, 14.

http://www.current.org/funding/funding504barney.shtml
http://www.fcc.gov/mb/haiti_relief_efforts.pdf
http://www.fcc.gov/mb/haiti_relief_efforts.pdf
http://www.broadcastingcable.com/article/156009-Noncoms_to_Get_Multicasting_DTV_Carriage.php
http://www.broadcastingcable.com/article/156009-Noncoms_to_Get_Multicasting_DTV_Carriage.php
http://www.cpb.org/aboutcpb/financials/appropriation/justification_11-13.pdf
http://www.cpb.org/aboutcpb/financials/appropriation/justification_11-13.pdf
http://www.cpb.org/aboutcpb/financials/appropriation/history.html
http://www.freepress.net/files/changing_media.pdf
http://www.freepress.net/files/changing_media.pdf
http://www.cpb.org/aboutcpb/leadership/board/resolutions/080923_fy09OperatingBudget.pdf
http://www.cpb.org/aboutcpb/leadership/board/resolutions/080923_fy09OperatingBudget.pdf
http://www.cpb.org/grants/07challengefund/
http://www.apts.org/legislative/policy-issues/cpb-digital
http://www.apts.org/legislative/policy-issues/cpb-digital
http://www.cpb.org/pressroom/release.php?prn=614
http://www.cpb.org/pressroom/release.php?prn=614
http://www.cpb.org/stations/grants/radio/2010/
http://www.cpb.org/stations/grants/tv/2010/
http://www.cpb.org/stations/grants/tv/2010/


458

 62 CPB also imposes additional operating, use, and reporting requirements 
on CSG recipients. For example, FM stations must have an operating 
power of 100 watts or greater, and AM stations must broadcast at 250 
watts or greater. CPB FY2010 RADIO CSG at 7. CSG radio stations must 
also operate at least 18 consecutive hours per day, 7 days per week, 52 
weeks per year; have professionally equipped on-air and production 
facilities; be capable of simultaneous local production and origination; 
and offer sufficient office space for station operators. CPB FY2010 RADIO 

CSG at 7. Both radio and television stations must meet minimum staffing 
requirements. CPB FY2010 RADIO CSG at 7-8; CPB FY2010 TV CSG at 6. 

Stations eligible are also required to show significant and measurable 
listening relative to coverage area, and must have non-federal financial 
support. CPB FY2010 RADIO CSG at 8; CPB FY2010 TV CSG at 6. In general, 
these requirements are designed to ensure that stations provide a 
robust signal to their communities, have a significant amount of non-
federal funding, and achieve a certain amount of scale.

 63 See CPB, CORPORATION FOR PUBLIC BROADCASTING FY2011 RADIO COM-

MUNITY SERVICE GRANT GENERAL PROVISIONS & ELIGIBILITY CRITERIA, 
available at http://www.cpb.org/stations/grants/radio/generalprovi-
sions/cpb_11RadioCSG_GeneralProvisions.pdf (last visited Feb. 11, 2011); 
CPB, CORPORATION FOR PUBLIC BROADCASTING FY2010 TELEVISION 

COMMUNITY SERVICE GRANT GENERAL PROVISIONS AND ELIGIBILITY 

CRITERIA, available at http://www.cpb.org/stations/grants/tv/2010/
cpb_10TV_CSG_GeneralProvisions.pdf (last visited Feb. 11, 2011).

 64 Memorandum from Public Television CSG Review Panel to Pat Harrison, 
President & CEO, CPB, Final Report and Recommendations (Aug. 25, 
2010) at 8-9, 12.

 65 American Public Media Comments in re FOM PN, filed May 7, 2010 
(American Public Media Comments), at 6–9.

 66 JOSH SILVER ET AL., NEW PUBLIC MEDIA: A PLAN FOR ACTION 33-34 (Free 
Press) (2010) (NEW PUBLIC MEDIA), available at http://www.freepress.
net/files/New_Public_Media.doc.pdf. 

 67 Email correspondence between Sue Schardt, Exec. Dir., Ass’n of 
Independents in Radio, Inc. and Ellen P. Goodman, FCC (Jan. 26, 2011); 
Association of Independents in Radio, Inc. Comments in re FOM PN, filed 
May 7, 2010 (AIR Comments), at 6.

 68 Email from Terry Clifford, Station Resource Group, to Ellen P. Goodman, 
FCC (Mar. 16, 2011).

 69 Its mandate is broad, and includes the ability to “contract with or make 
grants to public telecommunications entities, national, regional, and 
other systems of public telecommunications entities, and independent 
producers and production entities, for the production or acquisition of 
public telecommunications services to be made available for use by 
public telecommunications entities …” 47 U.S.C. §396(g)(2)(B).

 70 Public Telecommunications Act of 1988, Pub. L. No. 100-626, 102 Stat. 
3207, 3210-11 (1988) (codified at 47 U.S.C. § 396(k)(3)(B)(iii)) (requiring 
a portion of television programming grants to be set aside for an “inde-
pendent production service” to “expand the diversity and innovative-
ness of programming available to public broadcasting”).

 71 Email correspondence between Sue Schardt, Exec. Dir., Ass’n of Inde-
pendents in Radio, Inc. and Ellen P. Goodman, FCC (Jan. 26, 2011); AIR 
Comments at 6. 

 72 See 47 U.S.C. § 396. According to the Public Broadcasting Act, CPB is 
required to cover at least a portion of satellite interconnection costs. 
47 U.S.C. § 396(k)(10) (2000) (establishing a Satellite Interconnection 

Fund for the maintenance, “replacement, refurbishment, or upgrading 
of [public radio and television’s] national satellite interconnection sys-
tems”). Congress has funded public television satellite interconnection 
systems in the past, sponsoring the second interconnection system in 
1989-91 for $150 million and a total of $418.3 million on interconnection 
capital since 1991. See Dan Odenwald, Satellite Bill Coming Due as DTV 
Request Languishes, CURRENT, June 24, 2002, http://www.current.org/
tech/tech0211sat.html (second interconnection system in 1989-91); CPB, 
Federal Appropriation History (interconnection capital since 1991); Email 
(and attachements thereto) from Edward Coltman, Sr. Dir. Communica-
tions, CPB, to Anne Chen, FCC (Oct. 8, 2009). The Satellite Program 
Distribution Fund, which existed in the early to mid-1980s, also funded 
start-up projects to fill the then-largely unused capacity of satellite 
channels that interconnected public radio stations. AIR Comments at 7-8.

 73 Karen Everhart, Radio Nets and PBS Propose ‘Public Media Platform’ 
Based on API, CURRENT, Mar. 1, 2010, available at http://www.current.
org/web/web1004platform.shtml.

 74 American Public Media Comments at 3-4. 

 75 See, e.g., Bay Area Video Coalition, What if there was a high-speed fiber 
optic network that served the public interest?, http://www.bavc.org/
index.php?Itemid=718&id=551&option=com_content&task=view (last 
visited Feb. 4, 2011).

 76 NATIONAL BROADBAND PLAN at 10, 153, 239.

 77 U.S. Nat’l Telecommunications and Information Administration (U.S. 
Dep’t of Commerce), Technology Opportunities Program, Grants, http://
www.ntia.doc.gov/top/grants/grants.htm (last visited June 29, 2010).

 78 See, e.g., Public Radio Exchange, PRX receives major NTIA grant, Oct. 13, 
2003, http://www.prx.org/.

 79 See Clea Simon, Cambridge nonprofit wins MacArthur award, BOSTON 

GLOBE, Apr. 11, 2008, available at Public Radio Exchange, Boston Globe 
on PRX, http://blog.prx.org/2008/04/boston-globe-on-prx-2; JOSH 

SILVER, PUBLIC MEDIA’S MOMENT 15 (Free Press) (2009).

 80 See, e.g., New, improved Public Radio Player now live in iTunes, Public 
Radio Exchange Blog, Mar. 2, 2010, http://blog.prx.org/2010/03/new-
improved-public-radio-player-now-live-in-itunes/. 

 81 See, e.g., John D. and Catherine T. MacArthur Foundation & Humanities, 
Arts, Science, and Technology Advanced Collaboratory, Reimagining 
Learning (Digital Media and Learning Competition), http://dmlcompeti-
tion.net/reimagining_learning.php (last visited Feb. 11, 2011).

 82 See Stephanie From, Donations Ban on iPhone Apps Irritates Non-
profits, N.Y. TIMES, Dec. 8, 2010, http://www.nytimes.com/2010/12/09/
technology/09charity.html. Jake Shapiro, Apple’s No-Donation Policy for 
Apps is a Cop-Out, ARS TECHNICA, June 4, 2010, http://arstechnica.com/
apple/news/2010/06/nonprofit-developer-apples-no-donation-policy-
is-a-cop-out.ars.

 83 Based on research by Ben Jacobson, FCC, Summer 2010, using FCC 
Broadcast Station Totals, which are available at http://www.fcc.gov/mb/
audio/BroadcastStationTotals.html. 

 84 Based on research by Ben Jacobson, FCC (Summer 2010).

 85 See, e.g., STATION RESOURCES GROUP (SRG), STATION RESOURCES GROUP 

REPORT ON GOVERNANCE (2002), http://www.srg.org/governance/
report1.html (identifying the characteristics of good governance for NCE 
licensees). See also Email from Steven Bass, President, Oregon Public 
Broadcasting to Ellen P. Goodman (July 28, 2010) (citing examples 

http://www.cpb.org/stations/grants/radio/generalprovisions/cpb_11RadioCSG_GeneralProvisions.pdf
http://www.cpb.org/stations/grants/radio/generalprovisions/cpb_11RadioCSG_GeneralProvisions.pdf
http://www.cpb.org/stations/grants/tv/2010/cpb_10TV_CSG_GeneralProvisions.pdf
http://www.cpb.org/stations/grants/tv/2010/cpb_10TV_CSG_GeneralProvisions.pdf
http://www.freepress.net/files/New_Public_Media.doc.pdf
http://www.freepress.net/files/New_Public_Media.doc.pdf
http://www.current.org/tech/tech0211sat.html
http://www.current.org/tech/tech0211sat.html
http://www.current.org/web/web1004platform.shtml
http://www.current.org/web/web1004platform.shtml
http://www.bavc.org/index.php?Itemid=718&id=551&option=com_content&task=view
http://www.bavc.org/index.php?Itemid=718&id=551&option=com_content&task=view
http://www.ntia.doc.gov/top/grants/grants.htm
http://www.ntia.doc.gov/top/grants/grants.htm
http://www.prx.org/
http://blog.prx.org/2008/04/boston-globe-on-prx-2
http://blog.prx.org/2010/03/new-improved-public-radio-player-now-live-in-itunes/
http://blog.prx.org/2010/03/new-improved-public-radio-player-now-live-in-itunes/
http://dmlcompetition.net/reimagining_learning.php
http://dmlcompetition.net/reimagining_learning.php
http://www.nytimes.com/2010/12/09/technology/09charity.html
http://www.nytimes.com/2010/12/09/technology/09charity.html
http://arstechnica.com/apple/news/2010/06/nonprofit-developer-apples-no-donation-policy-is-a-cop-out.ars
http://arstechnica.com/apple/news/2010/06/nonprofit-developer-apples-no-donation-policy-is-a-cop-out.ars
http://arstechnica.com/apple/news/2010/06/nonprofit-developer-apples-no-donation-policy-is-a-cop-out.ars
http://www.fcc.gov/mb/audio/BroadcastStationTotals.html
http://www.fcc.gov/mb/audio/BroadcastStationTotals.html
http://www.srg.org/governance/report1.html
http://www.srg.org/governance/report1.html


459

of governance changes that significantly improved performance at 
Nashville Public Television, which moved from school board to com-
munity licensee, and WNYC, which moved from municipal New York City 
ownership to community licensee). 

 86 Email from Terry Clifford, co-C.E.O., SRG, to Ellen P. Goodman, FCC (July 
28, 2010) (Clifford Email 7/28/10).

 87 See, e.g., SRG, STATION RESOURCES GROUP REPORT ON COMMUNITY 

ADVISORY BOARDS 2004 (2004) (identifying the characteristics of suc-
cessful community advisory boards), http://www.srg.org/governance/
CAB/CAB.html.

 88 Email from William H. Kling, President and CEO, American Public Media 
Group, to Ellen P. Goodman, FCC (July 28, 2010) (Kling Email 7/28/10).

 89 Kling Email 7/28/10.

 90 Kling Email 7/28/10.

 91 Terry Clifford recommends focusing the efforts to improve governance 
at CPB, noting:

“CPB has invested in several large-scale efforts to build organizational 
capacity at public television and radio stations that want to become 
stronger. The more a station engages in high-level fundraising (CPB’s 
Leadership for Philanthropy), the more an organization forms com-
munity partnerships (CPB’s National Center for Community Engagement 
and Harwood Institute projects), and the more an organization sets 
goals for growth in its audience (the CSG audience service criteria), the 
more that organization will move toward effective and substantive 
governance structures—mainly because they can’t succeed in becoming 
a significant and valued organization without strong, connected leader-
ship at the top.”

Clifford Email 7/28/10.

 92 See Letter from William H. Kling to Steven Waldman, FCC (Nov. 1, 2010). 

 93 BARBARA COCHRAN, THE ASPEN INSTITUTE, RETHINKING PUBLIC MEDIA: 

MORE LOCAL, MORE INCLUSIVE 48-49 (2010).

 94 47 U.S.C. § 310(d).

 95 For example, in 2008, the FCC dismissed an application by WXEL-TV, 
based in West Palm Beach, Florida, to assign its license to WXEL Public 
Broadcasting Corporation, which was based in New York and whose 
board was not representative of the licensee’s community. See http://
licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_det.
pl?Application_id=1155667.

 96 CPB, PUBLIC RADIO IN THE NEW NETWORK AGE: WIDER USE, DEEPER 

VALUE, COMPELLING CHANGE—REPORT AND RECOMMENDATIONS OF THE 

PUBLIC RADIO AUDIENCE GROWTH TASK FORCE 20 (2010), http://www.
srg.org/GTA/GTAReports.html. 

 97 THE BENTON FOUND., WHAT’S GOING ON IN COMMUNITY MEDIA 9 (2007), 
http://benton.org/node/6172. 

 98 CPB, National Minority Consortia, http://www.cpb.org/aboutpb/consor-
tia.html (last visited June 29, 2010).

 99 NEW PUBLIC MEDIA at 35-38.

 100  See, e.g., National Federation of Community Broadcasters Comments 
in re FOM PN, filed May 7, 2010 (NFCB Comments), at 3; PUBLIC RADIO 

AUDIENCE GROWTH TASK FORCE, PUBLIC RADIO IN THE NEW NETWORK 

AGE 12-18 (2010), available at http://www.srg.org/GTA/GTAReports.html; 
Native Public Media Comments in re FOM PN, filed May 7, 2010, at 4, 6 
(Native Public Media Comments); NEW PUBLIC MEDIA at 34-38; African-

American Public Radio Consortium et al., An Open Letter to Our Public 
Media Colleagues, May 2009, available at http://www.nativepublicme-
dia.org/images/stories/documents/OpenLetter.pdf.

 101 NFCB Comments at 2-3.

 102 NEW PUBLIC MEDIA at 35; see also Public Broadcasting Service (PBS), 
CPB/PBS Diversity & Innovation Fund, http://www.pbs.org/difund/ (last 
visited Jan. 21, 2011).

 103 See Memorandum from Public Television CSG Review Panel to Pat Har-
rison, President & CEO, CPB, Final Report and Recommendations (Aug. 
25, 2010).

 104 See, e.g., AIR Comments at 13.

 105 Spreading the Zing: Reimagining Public Media, Comments of Associa-
tion of Independents in Radio (AIR) & Jessica Clark, Center for Social 
Media, in re FOM PN, filed May 12, 2010.

 106 47 U.S.C. § 396(c)(2).

 107 47 U.S.C. § § 396(c)(1), (c)(5).

 108 See CHANGING MEDIA 271-73. Free Press proposes that the CPB Board 
Chair and Vice Chair should be affiliated with different political parties, 
and expanding the Board along the lines proposed by the Association of 
Public Television Stations with some caveats. See id. This would entail 
growth to 13 directors, five of which would include “leaders from both 
the major cultural institutions — the Library of Congress, the Smith-
sonian Institution, the National Science Foundation and the National 
Endowments for the Arts and Humanities.” Id. at 273. Representation 
of PBS and NPR on the Board would be increased, but also ensured 
would be “representation from noncommercial media makers who are 
not part of PBS and NPR and from leaders in the field of journalism such 
as a representative from the Association for Education in Journalism 
and Mass Communication.” Id. Under this proposal, the White House 
would only be involved in the nomination of eight directors, only four 
of which would be allowed to be of the same political party; however, it 
would have consultation rights vis-a-vis represented organizations with 
respect to the non-appointed directors. Id.

 109 Coll Open Letter.

 110 CARNEGIE COMMISSION ON THE FUTURE OF PUBLIC BROADCASTING, THE 

REPORT AND RECOMMENDATIONS OF THE CARNEGIE COMMISSION ON 

EDUCATIONAL TELEVISION: PUBLIC TELEVISION, A PROGRAM FOR ACTION 
at 68-73 (Harper & Row) (1967) (Carnegie I); RALPH ENGELMAN, PUBLIC 

RADIO AND TELEVISION IN AMERICA 88 (Sage) (1996).

 111 JOHN WITHERSPOON & ROSELLE KOVITZ, THE HISTORY OF PUBLIC BROAD-

CASTING 52-53 (Current) (1987) (WITHERSPOON & KOVITZ, HISTORY OF 

PUBLIC BROADCASTING)

 112 Excerpt from RALPH ENGELMAN, FRIENDLYVISION: FRED FRIENDLY AND 

THE RISE AND FALL OF TELEVISION JOURNALISM (Columbia Univ. Press) 

(2009), available at http://www.current.org/history/hist0909friendly.
shtml.

 113 See Public Broadcasting Self-Sufficiency Act of 1996, H.R. 2979, 104th 
Cong. (1996), available at http://www.current.org/pbpb/legislation/
fields96.html; see also Steve Behrens, Field Proposes Trust Fund, But 
Caps Its Size At $1 Billion, CURRENT, Mar. 11, 1996, http://www.current.
org/mo/mo605.html.

 114 NATIONAL BROADBAND PLAN at 304.

 115 THE BENTON FOUND., CHARTING THE DIGITAL BROADCASTING FUTURE: 

FINAL REPORT OF THE ADVISORY COMMITTEE ON PUBLIC INTEREST OBLI-

http://www.srg.org/governance/CAB/CAB.html
http://www.srg.org/governance/CAB/CAB.html
http://licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_det.pl?Application_id=1155667
http://licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_det.pl?Application_id=1155667
http://licensing.fcc.gov/cgi-bin/ws.exe/prod/cdbs/pubacc/prod/app_det.pl?Application_id=1155667
http://www.srg.org/GTA/GTAReports.html
http://www.srg.org/GTA/GTAReports.html
http://benton.org/node/6172
http://www.cpb.org/aboutpb/consortia.html
http://www.cpb.org/aboutpb/consortia.html
http://www.srg.org/GTA/GTAReports.html
http://www.nativepublicmedia.org/images/stories/documents/OpenLetter.pdf
http://www.nativepublicmedia.org/images/stories/documents/OpenLetter.pdf
http://www.pbs.org/difund/
http://www.current.org/history/hist0909friendly.shtml
http://www.current.org/history/hist0909friendly.shtml
http://www.current.org/pbpb/legislation/fields96.html
http://www.current.org/pbpb/legislation/fields96.html
http://www.current.org/mo/mo605.html
http://www.current.org/mo/mo605.html


460

GATIONS OF DIGITAL TELEVISION BROADCASTERS 65 (1998) (CHARTING 

THE DIGITAL BROADCASTING FUTURE), available at http://govinfo.library.
unt.edu/piac/piacreport.pdf.

 116 CHARTING THE DIGITAL BROADCASTING FUTURE at 65. Ultimately, the 
Commission came to no consensus of a specific alternative model of 
public interest obligations.

 117 Coll Open Letter.

 118 Steve Coll, Why Journalists Shouldn’t Resist Public Funds, ZOCAL PUBLIC 

SQUARE, Jan. 8, 2011 (Why Journalists Shouldn’t Resist Public Funds), 
http://zocalopublicsquare.org/thepublicsquare/2011/01/08/why-jour-
nalists-shouldnt-resist-public-funds/read/nexus/.

 119 Why Journalists Shouldn’t Resist Public Funds.

 120 Writers Guild of America East Comments in re 2010 Quadrennial Review 
NOI (2010 Quadrennial Regulatory Review—Review of the Commission’s 
Broadcast Ownership Rules and Other Rules Adopted Pursuant to Sec-
tion 202 of the Telecommunications Act of 1996, MB Docket No. 09-182, 
Notice of Inquiry, 75 Fed. Reg. 33227 (June 11, 2010) (2010 Quadrennial 
Review NOI)), filed July 8, 2010, at 1-2.

 121 Carnegie I at 8.

 122 See Christian M. Bron, Financing and Supervision of Public Service 
Broadcasting, IRIS PLUS 2010-4, 7, 11 (2010).

 123 NEW PUBLIC MEDIA at 28.

 124 WITHERSPOON & KOVITZ, HISTORY OF PUBLIC BROADCASTING at 51-52.

 125 NEW PUBLIC MEDIA at 24-27.

 126 NEW PUBLIC MEDIA at 24-25. This estimate assumes a taxable base of 
$190 billion in 2010 with a 3 percent growth rate per year, and exemp-
tions from certain industries (e.g. newspapers, online advertising) that 
will increase from 38 percent to 49 percent in 2019 because of a greater 
shift to online advertising. Id. at 24. The estimate also assumes contin-
ued federal appropriations to the CPB at a growth rate of 3 percent per 
year, and that federal sources also include 10 percent of the amount 
collected from the advertising tax; the remainder would be deposited in 
a trust fund. Id.

 127 NEW PUBLIC MEDIA at 26-27. This estimate also assumes a 3 percent 
annual increase in advertising spending and in federal appropriations 
for public media, though with no exemptions to the deduction for any 
particular industry. The estimate also assumes a tax law change allow-
ing businesses to deduct 80 percent of advertising costs in the year ads 
are placed, with the remaining 20 percent amortized over the next four 
years. Id. at 27. 

 128 Prepared Testimony of Randolph May, FCC Workshop on the Future of 
Media and the Information Needs of Communities: Public and Other 
Noncommercial Media in the Digital Era (Apr. 30, 2010), at 6, available 
at http://reboot.fcc.gov/futureofmedia/public-and-other-noncommer-
cial-media-in-the-digital-era.

 129 Adam Thierer, The Wrong Way to Reinvent Media, Part 2: Broadcast 
Spectrum Taxes to Subsidize Public Media, THE PROGRESS & FREEDOM 

FOUNDATION: PROGRESS ON POINT, vol. 17, issue 2 (Mar. 2010), at 5 (The 
Wrong Way to Reinvent Media, Part 2).

 130 Adam Thierer, Unappreciated Benefits of Advertising and Commercial 
Speech, MERCATUS ON POLICY No. 86 (Mercatus Ctr. at George Mason 
Univ.) (Jan. 2011), available at http://mercatus.org/sites/default/files/
publication/unappreciated-benefits-of-advertising-and-commercial-
speech_0.pdf. 

 131 Why Expansion of the FCC’s Public Interest Regulatory Regime is Unwise, 
Unneeded, Unconstitutional, and Unenforceable, Prepared Testimony 
of Adam Thierer, President, The Progress & Freedom Foundation, FCC 
Workshop on the Future of Media and the Information Needs of Com-
munities: Serving the Public Interest in the Digital Era (Mar. 4, 2010), at 
11-12 (Thierer Prepared Testimony 3/4/10), available at http://reboot.fcc.
gov/futureofmedia/serving-the-public-interest-in-the-digital-era.  

 132 Progress & Freedom Foundation Comments in re FOM PN, filed May 5, 
2010 (PFF Comments), at 18; The Wrong Way to Reinvent Media, Part 2.

 133 Thierer Prepared Testimony 3/4/10 at 4-5.

 134 CPB Comments at 18-19.

 135 Eric Newton Comments in re FOM PN, filed May 7, 2010.

 136 See Creation of Low Power Radio Service, Report and Order, 15 FCC Rcd 
2205, 2211-12 (2000) (Low Power Radio Svc. Order 2000).

 137 See Low Power Radio Svc. Order 2000, 15 FCC Rcd at 2213.

 138 47 C.F.R. § 73.853 (licensing requirement); 47 C.F.R. § 73.855 (ownership 
limits). In addition, former pirate radio operators are not eligible to hold 
an LPFM license. See 47 C.F.R. § 73.854. At one point, a single entity 
could own up to ten LPFM stations, but the Rules were revised in 2007 
to restrict ownership of more than one LPFM station, with the notion 
that it would further protect localism and foster greater diversity of 
programming. See Creation of a Low Power Radio Service, Third Report 
and Order and Second Further Notice of Proposed Rulemaking, 22 FCC 
Rcd 21912, 21922 (2007) (Low Power Radio Svc. Order 2007); 47 C.F.R. § 
73.855(a). An LPFM license may not be transferred or assigned for three 
years from the date of issue, and the transferee/assignee must satisfy all 
eligibility criteria that apply to an LPFM licensee. See 47 C.F.R. § 73.865. 
LPFM construction permits are non-transferrable. Id.

 139 47 C.F.R. § 73.801 (incorporating restrictions in 47 C.F.R. § 73.503).

 140 Pub. L. No. 111-371, 124 Stat. 4072 (2011).e

 141 2001 District of Columbia Appropriations Act (“2001 DC Appropriations 
Act” or “Act”).

 142 See, e.g., Paul Riismandel, Breaking down the House’s new LPFM bill, 
RADIO SURVIVOR, Dec. 18, 2010, http://www.radiosurvivor.com/tag/
local-community-radio-act-of-2009/;Hayley Tsukayama, Advocates 
rejoice as Obama signs Local Community Radio Act, Post Tech (Wash. 
Post), Jan. 7, 2011 .

 143 See, e.g., Future of Music Coalition, Low Power FM, Dec. 8, 2010, http://
futureofmusic.org/article/fact-sheet/low-power-fm.

 144 Antenna Vision, http://www.antennavision.net/70111.html (last visited 
Dec. 27, 2010).

 145 Low Power Radio Svc. Order 2007, 22 FCC Rcd at 21929-30; see also 
Local Community Radio Act of 2010, Pub. L. No. 111-371, § 5(3), 124 Stat. 
4072,—(mandating that translators and LPFM stations remain “equal in 
status”).

 146 Low Power Radio Svc. Order 2007, 22 FCC Rcd at 21934.

 147 See Low Power Radio Svc. Order 2007, 22 FCC Rcd at 21930, citing 
Creation of Low Power Radio Service, Second Order on Reconsideration 
and Further Notice of Proposed Rulemaking, 20 FCC Rcd 6763, 6776-78 
(2005). Indeed, nearly two-thirds of all non-reserved band translator 
authorizations were issued out of the 2003 translator window. See 
Amendment of Service and Eligibility Rules for FM Broadcast Translator 
Stations, Report and Order, 24 FCC Rcd 9642, 9651 (2009).

http://govinfo.library.unt.edu/piac/piacreport.pdf
http://govinfo.library.unt.edu/piac/piacreport.pdf
http://zocalopublicsquare.org/thepublicsquare/2011/01/08/why-journalists-shouldnt-resist-public-funds/read/nexus/
http://zocalopublicsquare.org/thepublicsquare/2011/01/08/why-journalists-shouldnt-resist-public-funds/read/nexus/
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://mercatus.org/sites/default/files/publication/unappreciated-benefits-of-advertising-and-commercial-speech_0.pdf
http://mercatus.org/sites/default/files/publication/unappreciated-benefits-of-advertising-and-commercial-speech_0.pdf
http://mercatus.org/sites/default/files/publication/unappreciated-benefits-of-advertising-and-commercial-speech_0.pdf
http://reboot.fcc.gov/futureofmedia/serving-the-public-interest-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/serving-the-public-interest-in-the-digital-era
http://futureofmusic.org/article/fact-sheet/low-power-fm
http://futureofmusic.org/article/fact-sheet/low-power-fm
http://www.antennavision.net/70111.html


461

 148 Low Power Radio Svc. Order 2007, 22 FCC Rcd at 21934-35.

 149 Low Power Radio Svc. Order 2000, 15 FCC Rcd at 2219-2220.

 150 See 47 C.F.R. § 74.1231(b) (“An FM translator may be used for the 
purpose of retransmitting the signals of a primary AM or FM radio 
broadcast station or another translator station the signal of which is 
received directly through space, converted, and suitably amplified, and 
originating programming to the extent authorized in paragraphs (f), (g), 
and (h) of this section.”); Id. at § 74.1231(g) (“Originations concerning 
financial support are limited to a total of 30 seconds an hour.”).

 151 Connolly-Ahern, C., Schejter, A., Obar, J., & Martinez-Carrillo, N. (Sep-
tember 2009). A slice of the pie: Examining the state of the Low Power 
FM Radio Service in 2009. Presented at the 37th TPRC Conference on 
Communication, Information and Internet Policy, Arlington, VA.

 152 See, e.g., FCC, Low Power Television (LPTV) Service: FCC Consumer 
Facts (FCC, LPTV Facts), http://www.fcc.gov/cgb/consumerfacts/lptv.
html (last visited Dec. 27, 2010).

 153 FCC, LPTV Facts.

 154 FCC, Consumer Advisory: The DTV Transition and LPTV/Class A/Transla-
tor Stations (FCC, DTV Transition & LPTV/Class A/Translator Stations), 
http://www.fcc.gov/cgb/consumerfacts/DTVandLPTV.html (last visited 
Dec. 27, 2010).

 155 FCC, DTV Transition & LPTV/Class A/Translator Stations.

 156 See, e.g., 47 C.F.R. §§ 74.703, 74.709, 90.303. 

 157  47 C.F.R. § 73.3580(d)(5)(i)(A). See also In the Matter of Establish-
ment of a Class A Television Service, Report and Order, 15 FCC Rcd 6355 
(2000).

 158 See Commencement of Rural, First-Come, First-Served Digital Licensing 
for Low Power Television and TV Translators Beginning August 25, Public 
Notice, DA 09-1487, 24 FCC Rcd 8911 (MB, rel. June 29, 2009). The initia-
tion of nationwide first-come, first-served digital licensing for low power 
television and TV translators was postponed to July 26, 2010. See Initia-
tion of Nationwide First-Come, First-Served Digital Licensing for Low 
Power Television and TV Translator Services Postponed to July 26, 2010, 
Public Notice, DA 09-2611, 24 FCC Rcd 14614 (MB rel. Dec. 22, 2009).

 159 These 24 are Alaska, Arizona, California, Colorado, Connecticut, the 
District of Columbia, Florida, Hawaii, Idaho, Illinois, Kentucky, Michigan, 
Minnesota, Montana, Nebraska, New Jersey, New York, Ohio, Oregon, 
Pennsylvania, Rhode Island, South Carolina, Washington, and Wisconsin.

 160 These 16 are: Arizona, Alaska, California, Colorado, Connecticut, Florida, 
Illinois, Michigan, Montana, Nebraska, Ohio, Pennsylvania, Oregon, 
South Carolina, Washington, and Wisconsin. Giguere Email 9/14/10. 

 161 These states are California, Michigan, Wisconsin, and Pennsylvania. 
Giguere Email 9/14/10.

 162 Giguere Email 9/14/10 (the 12 SPANs identified are in Arizona, Alaska, 
Colorado, Connecticut, Florida, Illinois, Montana, Nebraska, Ohio, Oregon, 
South Carolina, and Washington).

 163 Email from Christopher Long, President and CEO, WisconsinEye, to 
Simon Banyai, FCC (Sept. 16, 2010).

 164 Meeting of NAPAN with Steven Waldman and additional staff members, 
FCC (June 7, 2010).

 165 47 U.S.C. § 531(a) (providing that franchising authorities “may establish 
requirements in a franchise with respect to the designation or use of 
channel capacity for public, educational, or governmental use” to the 

extent provided in section 531).

 166 Giguere Email 9/14/10.

 167 Email from Paul Giguere, President, NAPAN/President and CEO, The 
Connecticut Network, to Simon Banyai, FCC (Nov. 16, 2010).

 168 Meeting of NAPAN with Steven Waldman and other staff members, FCC 
(Nov. 4, 2010) (NAPAN Meeting 11/4/10).

 169 NAPAN Meeting 11/4/10.

 170 See Satellite Television Extension and Localism Act of 2010 § 209, Pub. 
L. No. 111-175, 124 Stat. 1218, 1254-1255 (2010) (codified at 47 U.S.C. § 
335(b)). 

 171 Email from Greg Lane, President & C.E.O., TVW (Washington State Public 
Affairs TV Network) to Sherille Ismail, FCC (Aug. 13, 2010); Interview of 
Paul Giguere by Simon Banyai, FCC (Sept. 7, 2010).

 172 Letter from Eric Newton, V.P., Journalism Program, John S. and James L. 
Knight Foundation, to Steven Waldman, FCC (May 7, 2010).

 173 Alan Mutter, Bridge to Nowhere: Non-profit Press Ownership, REFLEC-

TIONS OF A NEWSOSAUR, Mar. 24, 2009, http://newsosaur.blogspot.
com/2009/03/bridge-to-nowhere-non-profit-press.html.

 174 David M. Schizer, Subsidizing the Press, JOURNAL OF LEGAL ANALYSIS 
(forthcoming) (2010) (Schizer), available at http://lsr.nellco.org/colum-
bia_pllt/9191/ (abstract only).

 175 MARION R. FREEMONT-SMITH, CAN NONPROFITS SAVE JOURNALISM? 

LEGAL CONSTRAINTS AND OPPORTUNITIES 16 (Joan Shorenstein Ctr. on 
the Press, Politics and Public Policy) (2009), (CAN NONPROFITS SAVE 

JOURNALISM?), available at http://www.npjhub.org/academics/academ-
ic-research, (citing Treas. Reg. § § 1.501(c)(3)‐1(d)(3)).

 176 CAN NONPROFITS SAVE JOURNALISM? at 18 (citing Rev. Rul. 67-4, 1967-1 
C.B. 121).

 177 Rev. Rul. 77-4, 1977-1 C.B. 141.

 178 CAN NONPROFITS SAVE JOURNALISM? at 18.

 179 Richard Schmalbeck, James T. Hamilton, Edward Skloot, et al., Guidance 
Suggestions: Newspapers and Nonprofit Organizations (letter to U.S. 
Internal Revenue Service), May 28, 2009 (Guidance Suggestions: News-
papers and Nonprofit Organizations), available at http://dewitt.sanford.
duke.edu/images/uploads/dwcirsguidancefinal.pdf.

 180 Guidance Suggestions: Newspapers and Nonprofit Organizations.

 181 Guidance Suggestions: Newspapers and Nonprofit Organizations at 3.

 182 Testimony of Allen R. Bromberger, Partner, Perlman & Perlman, LLP, 
Federal Trade Commission (FTC) Workshop, “From Town Criers To Blog-
gers: How Will Journalism Survive The Internet Age?” (Mar. 9, 2010), Tr. 
at 188:9-11, available at http://www.ftc.gov/opp/workshops/news/index.
shtml.

 183 26 U.S.C. § 501(c)(3).

 184 IRS, The Restriction of Political Campaign Intervention by Section 501(c)
(3) Tax-Exempt Organizations, http://www.irs.gov/charities/charitable/
article/0,,id=163395,00.html (last reviewed June 16, 2010) (“Under the 
Internal Revenue Code, all section 501(c)(3) organizations are absolutely 
prohibited from directly or indirectly participating in, or intervening in, 
any political campaign on behalf of (or in opposition to) any candidate 
for elective public office.”). 

 185 Testimony of Joel Kramer, FTC Workshop, “From Town Criers To Blog-
gers: How Will Journalism Survive The Internet Age?” (June 15, 2010), Tr. 

http://www.fcc.gov/cgb/consumerfacts/lptv.html
http://www.fcc.gov/cgb/consumerfacts/lptv.html
http://www.fcc.gov/cgb/consumerfacts/DTVandLPTV.html
http://newsosaur.blogspot.com/2009/03/bridge-to-nowhere-non-profit-press.html
http://newsosaur.blogspot.com/2009/03/bridge-to-nowhere-non-profit-press.html
http://lsr.nellco.org/columbia_pllt/9191/
http://lsr.nellco.org/columbia_pllt/9191/
http://dewitt.sanford.duke.edu/images/uploads/dwcirsguidancefinal.pdf
http://dewitt.sanford.duke.edu/images/uploads/dwcirsguidancefinal.pdf
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.irs.gov/charities/charitable/article/0,,id=163395,00.html
http://www.irs.gov/charities/charitable/article/0,,id=163395,00.html


462

at 54, available at

 http://www.ftc.gov/opp/workshops/news/index.shtml.

 186 Hoffer Memo.

 187 The experience of a Pasadena, California church concerning speech 
issues and Section 501(c)(3) status provides helpful insight into the type 
of problems a Section 501(c)(3) news organization might face.

In 2005, the All Saints Episcopal Church found itself under investiga-
tion by the IRS, threatened with an audit of its finances and loss of its 
tax-exempt status, after a guest pastor gave a sermon shortly before 
the 2004 presidential election that presented a hypothetical debate 
about the Iraq conflict among Jesus, George Bush, and John Kerry. See 
All Saints Episcopal Church, All Saints Church, Pasadena Demands Cor-
rection and Apology From the IRS (press release), Sept. 23, 2007, http://
www.allsaintspas.org/documents/IRS_Press_Release_Sept_23__2007.
pdf?docID=2521. As the Church explained in a press release, the sermon 

“addressed the moral and religious implications of various social issues 
facing our country today” without “tell[ing] the congregation how 
to vote.” See id. The Church eventually received a letter from the IRS 
concluding that the sermon in question constituted “prohibited political 
campaign intervention,” but also informing the Church, paradoxically 
and without explanation, that the IRS would not challenge the Church’s 
tax-exempt status or institute an audit. See id. 

 188 See, e.g., Corinne Antley, Intentionally Nonprofit Journalism: A Tax 
Lawyer’s Perspective, DOW LOHNES PLLC, Aug. 2010, at 3-4, www.
dowlohnes.com/files/upload/section501(c)(3).pdf.

 189 Interview with Charles C. Duncan Pardo, Editor, Raleigh Public Record, 
by Paige Gold, FCC, (June 23, 2010).

 190 Email from Miles Maguire to Steven Waldman, April 3, 2011.

 191 Guidance Suggestions: Newspapers and Nonprofit Organizations at 3.

 192 Larry Margasak, Cardin proposes nonprofit status for newspapers, AS-

SOCIATED PRESS, Mar. 24, 2009, http://www.baltimoresun.com/news/
nation-world/politics/bal-cardin-newspapers0324,0,7631327.story.

 193 Interview with Bruce Hopkins, Sr. Partner, Polsinelli Shughart PC (Kansas 
City, MO), by Paige Gold, FCC (Dec. 22, 2010).

 194 Guidance Suggestions: Newspapers and Nonprofit Organizations at 1.

 195 Hoffer Memo. 

 196 David Schizer, Subsidizing the Press 26 et seq. (Columbia Law And 
Economics Working Paper No. 376) (2010), available at lsr.nellco.org/
cgi/viewcontent.cgi?article=1083&context=columbia_pllt. 

 197 See Senate Bill No. 690, 2010 Md. ALS 97, 2010 Md. Laws 97 (codified at 
MD. CORP. & ASS’N CODE ANN. § 5-6C-01).

 198 See Corporate Flexibility Act Of 2010/Flexible Purpose Corporation, Cal. 
Senate Bill 1463 (DeSaulnier) (Apr. 5, 2010).

 199 ROBERT LANG, COMMUNITY FOUNDATIONS AND THE L3C (Americans for 
Community Development) (2008), http://www.americansforcommuni-
tydevelopment.org/whitepapers.php.

 200 For example, at a March 2010 FTC workshop, Elizabeth Grant, Attorney-
in-Charge of the Oregon Department of Justice’s Charitable Activities 
Section, said:

“[W]hen I think about how I’m going to be doing my job, it gets compli-
cated in this hybrid realm because traditionally, one thing I know about 
nonprofit corporations, there’s a whole body of law established, and 
there aren’t equity interests … [b]ut with these hybrid forms, I hear. . .

some amount of distribution is appropriate, but I’m not really sure what 
amount is appropriate, and when can you say they’re distributing too 
much and not really furthering the charitable objective of the organiza-
tion any more?” 

Testimony of Elizabeth Grant, FTC Workshop, “From Town Criers To 
Bloggers: How Will Journalism Survive The Internet Age?” (Mar. 9, 
2010), Tr. at 196:5-18, available at http://www.ftc.gov/opp/workshops/
news/index.shtml.

 201 Council on Foundations, Program Related Investments (PRIs) Promotion 
Act (position statement), Mar. 2010, http://www.cof.org/files/Bamboo/
programsandservices/publicpolicy/documents/pris.pdf. “Under current 
procedure, foundations are understandably reluctant to enter into oth-
erwise promising ventures because of the risks.” Id. Such risks include 
steep financial penalties if the IRS later determines that an investment 
did not qualify as a PRI. There are two ways a foundation can determine 
whether an investment satisfies IRS requirements for PRIs, both of 
which are resource-intensive. A foundation can obtain a private legal 
opinion, the outcome of which will depend on the interpretation of the 
lawyer preparing it. It can also seek an IRS determination, a process 
that is costly, takes a great deal of time, and cannot be relied upon as 
precedent by any other groups. To help remedy this, the Council on 
Foundations’ position paper states, “A process that encourages founda-
tions to request IRS guidance will promote transparency and consistency 
in the way that the legal rules surrounding PRI’s are being interpreted 
and applied.” Id.

 202 See American Bar Ass’n Section of Taxation, Comments to Hon. 
Douglas Shulman, Internal Revenue Service Commissioner, Concerning 
Proposed Additional Examples on Program Related Investments, Mar. 
3, 2010, available at http://www.abanet.org/tax/pubpolicy/2010/Com-
ments_Concerning_Proposed_Additional_Examples_on_Program_Re-
lated_Investments.pdf. 

 203 See Americans for Community Development, Proposal for Philanthropic 
Facilitation Act, Nov. 9, 2010, http://www.americansforcommunitydevel-
opment.org/proposedfedlegislation.php.

 

32  Advertising Policy
 1 U.S. GOVERNMENT ACCOUNTABILITY OFFICE, MEDIA CONTRACTS: ACTIVI-

TIES AND FINANCIAL OBLIGATIONS FOR SEVEN FEDERAL DEPARTMENTS 
(2006) (GAO-06-305), available at http://www.gao.gov/products/GAO-
06-305.  

 2 U.S. GOVERNMENT ACCOUNTABILITY OFFICE, FEDERAL ADVERTISING: 

ESTABLISHED PROGRAMS WERE LARGELY USED TO ADDRESS EXECUTIVE 

ORDER TO ENSURE SMALL AND MINORITY-OWNED BUSINESS PARTICIPA-

TION (2007) (GAO-07-877), available at http://www.gao.gov/products/
GAO-07-877. See also, U.S. GOVERNMENT ACCOUNTABILITY OFFICE, 

MEDIA CONTRACTS: ACTIVITIES AND FINANCIAL OBLIGATIONS FOR 
SEVEN FEDERAL DEPARTMENTS, (2006) (GAO-06-305) available at 
http://www.gao.gov/products/GAO-06-305.

  3 U.S. GOVERNMENT ACCOUNTABILITY OFFICE, FEDERAL ADVERTISING: 

ESTABLISHED PROGRAMS WERE LARGELY USED TO ADDRESS EXECUTIVE 

ORDER TO ENSURE SMALL AND MINORITY-OWNED BUSINESS PARTICIPA-

http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.allsaintspas.org/documents/IRS_Press_Release_Sept_23__2007.pdf?docID=2521
http://www.allsaintspas.org/documents/IRS_Press_Release_Sept_23__2007.pdf?docID=2521
http://www.allsaintspas.org/documents/IRS_Press_Release_Sept_23__2007.pdf?docID=2521
http://www.dowlohnes.com/files/upload/section501(c)(3).pdf
http://www.dowlohnes.com/files/upload/section501(c)(3).pdf
http://www.americansforcommunitydevelopment.org/whitepapers.php
http://www.americansforcommunitydevelopment.org/whitepapers.php
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.cof.org/files/Bamboo/programsandservices/publicpolicy/documents/pris.pdf
http://www.cof.org/files/Bamboo/programsandservices/publicpolicy/documents/pris.pdf
http://www.abanet.org/tax/pubpolicy/2010/Comments_Concerning_Proposed_Additional_Examples_on_Program_Related_Investments.pdf
http://www.abanet.org/tax/pubpolicy/2010/Comments_Concerning_Proposed_Additional_Examples_on_Program_Related_Investments.pdf
http://www.abanet.org/tax/pubpolicy/2010/Comments_Concerning_Proposed_Additional_Examples_on_Program_Related_Investments.pdf
http://www.americansforcommunitydevelopment.org/proposedfedlegislation.php
http://www.americansforcommunitydevelopment.org/proposedfedlegislation.php
http://www.gao.gov/products/GAO-06-305
http://www.gao.gov/products/GAO-06-305
http://www.gao.gov/products/GAO-07-877
http://www.gao.gov/products/GAO-07-877


463

TION (2007) (GAO-07-877), available at http://www.gao.gov/products/
GAO-07-877.

 4 See U.S. Census Bureau, 2010 Census: Media Highlights Week 8: 3/6—
3/12, available at http://dola.colorado.gov/dlg/demog/census2010/pub-
lications/media_highlights_mar6.pdf; U.S. Census Bureau, 2010 Census: 
Media Highlights Week 6: 2/20 - 2/26, available at http://dola.colorado.
gov/dlg/demog/census2010/publications/media_highlights_feb20.pdf.

 5 See, e.g., U.S. Census Bureau, Census Bureau Launches 2010 Census 
Advertising Campaign (press release), Jan. 14, 2010, http://2010.census.
gov/news/releases/operations/ad-campaign-release.html. 

 6 Letter from Steven Lanzano, President of TVB to Steven Waldman, April 
15, 2011.

 7 GEOFFREY COWAN & DAVID WESTPHAL, PUBLIC POLICY AND FUNDING THE 

NEWS 10 (Univ. of Southern California Annenberg School of Communi-
cation) (2010), http://fundingthenews.usc.edu/report/ (PUBLIC POLICY 

AND FUNDING THE NEWS). 

 8 Geoffrey Cowan & David Westphal, American government: It’s always 
subsidized commercial media, ONLINE JOURNALISM REV., Nov. 30, 2009, 
http://www.ojr.org/ojr/people/davidwestphal/200911/1801/.

 9 See, e.g., Public Notice Resource Center, Inc. (PNRC), c (last visited Feb. 
11, 2011) (listing latest such legislation, proposed in New Jersey and 
Nebraska).

 10 PNRC, Defining Characteristics, http://www.pnrc.net/about-public-
notices/what-is-a-public-notice/defining-characteristics/ (last visited 
Jan. 25, 2011); PNRC, Where Do I Find A Public Notice?, http://www.pnrc.
net/about-public-notices/where-do-i-find-a-public-notice/ (last visited 
Jan. 25, 2011).

 11 Financial Transparency Restoration Act, H.R. 2727, 111th Cong., § 3(b).

 12 Emery P. Dalesio, Move to online public notices looms over papers, USA 

TODAY, May 22, 2009, http://www.usatoday.com/tech/news/2009-05-
22-online-notices_N.htm.

 13 Prepared Testimony of Craig Aaron, Managing Director, Free Press, 
FCC Workshop on the Future of Media and the Information Needs of 
Communities: Public and Other Noncommercial Media in the Digital 
Era, (Apr. 30, 2010), at 6, available at http://reboot.fcc.gov/futureofme-
dia/public-and-other-noncommercial-media-in-the-digital-era. This 
estimate assumes inclusion of exemptions from the advertising tax for 
small businesses, newspapers or online advertising. See id. Free Press 
has proposed a “gross receipts tax on recipients of advertising revenue 
or via a ‘sales tax’ on advertisers” at 2 percent, which it estimates could 
raise “over $45 billion for a public media trust fund after a 10-year 
period, which would equate to a $2.25 billion annual budget in the 11th 
year.” Id. Free Press also proposes “changing the tax code to allow only 
80 percent of the advertising expense to be deducted in the year it was 
purchased, ‘amortizing’ the remaining expense over time.” Id. at 6. Such 
change would cause the taxable base of each advertiser to rise, and thus 
lead to greater tax revenues, which “could be earmarked for a public 
media trust fund.” Id. Free Press estimates that “in little more than a 
decade” a $61 billion media trust fund would be created, one that would 

“net[] a continued annual operating budget exceeding $3 billion.” Id.

 14 American Advertising Fed’n, Alert: Threat to Advertising Deductibility 
Renewed (member government affairs alert), Sept. 15, 2009, http://
www.aaf.org/default.asp?id=1045.

 15 U.S. Internal Revenue Service, 11. Other Expenses, http://www.irs.gov/

publications/p535/ch11.html (under caption, “Miscellaneous Expenses”) 
(last visited Jan. 25, 2011).

 16 Ken Doctor, The Newsonomics of Do Not Track, NIEMAN JOURNALISM 

LAB, Dec. 9, 2010, http://www.niemanlab.org/2010/12/the-newsonom-
ics-of-do-not-track/#.

 17 Panelist Presentation of Lem Lloyd, Vice President, Channel Sales, 
Yahoo!, FTC Workshop, “From Town Criers To Bloggers: How Will Jour-
nalism Survive the Internet Age?” (Dec. 1, 2009), at 4, available at http://
www.ftc.gov/opp/workshops/news/index.shtml.

33  Print
 1 See WikiSource, Letter to Edward Carrington - January 16, 1787 (Letter 

to Edward Carrington), http://en.wikisource.org/wiki/Letter_to_Ed-
ward_Carrington_-_January_16,_1787 (last visited Jan. 25, 2011).

 2 See Letter to Edward Carrington.

 3 PAUL STARR, THE CREATION OF THE MEDIA: POLITICAL ORIGINS OF MOD-

ERN COMMUNICATIONS 87-88 (Basic Books) (2004) (STARR, CREATION 

OF THE MEDIA).

 4 STARR, CREATION OF THE MEDIA at 57. In addition, newspapers in the 
colonies were published by printers who were focused on newspapers 
that carried information about public debate, in contrast to printers in 
Britain who were either more focused on the book trade or on publish-
ing newspapers whose high price after taxes severely limited their 
circulation to elites.

 5 GERALD J. BALDASTY, THE COMMERCIALIZATION OF NEWS IN THE NINE-

TEENTH CENTURY 20 (Univ. of Wisconsin Press) (1992) (Baldasty).

 6 BALDASTY, THE COMMERCIALIZATION OF NEWS IN THE NINETEENTH 

CENTURY at 23. 

 7 STARR, CREATION OF THE MEDIA at 261. “The number of periodicals with 
100,000 circulation quadrupled from 21 to 85 between 1885 and 19000 
and then nearly doubled again to 159 in 1905; the first magazine to hit a 
circulation of 1 million was the Ladies’ Home Journal in 1903.” Id.

  8 15 U.S.C. § § 1801 et seq.

 9 Geoffrey Cowan & David Westphal, Reality Check. Shrinking government 
support contributes to news media economic decline, UNIV. OF SOUTH-

ERN CALIFORNIA ANNENBERG CENTER ON COMMUNICATION LEADERSHIP 

& POLICY BLOG, Nov. 30, 2009, http://communicationleadership.usc.edu/
blog/government_action/cowan_westphal_reality_check_s.html.

34  Copyright and 
Intellectual Property

 1 Copyright law protects “original works of authorship fixed in any 
tangible medium of expression,” including pictorial and graphic works, 
audiovisual works and sound recordings. 17 U.S.C. § 102 (a). Among 
other exclusive rights, the copyright owner has the right to control 
reproduction and distribution of copies. 17 U.S.C. § 106.

 2 Farhad Manjoo, Public Protests NPR Link Policy, WIRED, June 20, 2002, 

http://www.gao.gov/products/GAO-07-877
http://www.gao.gov/products/GAO-07-877
http://dola.colorado.gov/dlg/demog/census2010/publications/media_highlights_mar6.pdf
http://dola.colorado.gov/dlg/demog/census2010/publications/media_highlights_mar6.pdf
http://dola.colorado.gov/dlg/demog/census2010/publications/media_highlights_feb20.pdf
http://dola.colorado.gov/dlg/demog/census2010/publications/media_highlights_feb20.pdf
http://2010.census.gov/news/releases/operations/ad-campaign-release.html
http://2010.census.gov/news/releases/operations/ad-campaign-release.html
http://fundingthenews.usc.edu/report/
http://www.ojr.org/ojr/people/davidwestphal/200911/1801/
http://www.pnrc.net/
http://www.pnrc.net/about-public-notices/what-is-a-public-notice/defining-characteristics/
http://www.pnrc.net/about-public-notices/what-is-a-public-notice/defining-characteristics/
http://www.pnrc.net/about-public-notices/where-do-i-find-a-public-notice/
http://www.pnrc.net/about-public-notices/where-do-i-find-a-public-notice/
http://www.usatoday.com/tech/news/2009-05-22-online-notices_N.htm
http://www.usatoday.com/tech/news/2009-05-22-online-notices_N.htm
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://reboot.fcc.gov/futureofmedia/public-and-other-noncommercial-media-in-the-digital-era
http://www.aaf.org/default.asp?id=1045
http://www.aaf.org/default.asp?id=1045
http://www.irs.gov/publications/p535/ch11.html
http://www.irs.gov/publications/p535/ch11.html
http://www.niemanlab.org/2010/12/the-newsonomics-of-do-not-track/
http://www.niemanlab.org/2010/12/the-newsonomics-of-do-not-track/
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.ftc.gov/opp/workshops/news/index.shtml
http://en.wikisource.org/wiki/Letter_to_Edward_Carrington_-_January_16,_1787
http://en.wikisource.org/wiki/Letter_to_Edward_Carrington_-_January_16,_1787
http://communicationleadership.usc.edu/blog/government_action/cowan_westphal_reality_check_s.html
http://communicationleadership.usc.edu/blog/government_action/cowan_westphal_reality_check_s.html


464

www.wired.com/techbiz/media/news/2002/06/53355. 

 3 TIM BERNERS-LEE, WEAVING THE WEB: THE ORIGINAL DESIGN AND ULTI-

MATE DESTINY OF THE WORLD WIDE WEB (Harper) (2000).

 4 Zachary M. Seward, Here’s the AP document we’ve been writing about, 
NIEMAN JOURNALISM LAB, Aug. 13, 2009, http://www.niemanlab.
org/2009/08/heres-the-ap-document-weve-been-writing-about/ (cit-
ing Associated Press, Protect, Point, Pay—An Associated Press Plan for 
Reclaiming News Content Online (internal memorandum), July 2009).

 5 Nicole Bashor, The Cache Cow: Can Caching And Copyright Co-Exist?, 6 
J. MARSHALL REV. INTELL. PROP. L. 101 (2006) (The Cache Cow) (citing 
Google Guide: How Google Works, http://www.googleguide.com) (last 
visited Jan. 31, 2011).

 6 See, e.g., Jonathan Bailey, Why RSS Scraping Isn’t O.K., PLAGIARISM 

TODAY, Aug. 29, 2006, http:www.plagiarismtoday.com/2006/08/29/
why-rss-scraping-isnt-ok.

 7 David Kaplan, Fair Syndication Consortium: Google Responsible For Over 
Half Of Unlicensed Newspaper Articles, PAID CONTENT, Dec. 1, 2009 
(Fair Syndication Consortium), http://paidcontent.org/article/419-fair-
syndication-consortium-google-responsible-for-over-half-of-unlicen/#.

 8 Fair Syndication Consortium.

 9 Eric Weigle, Credit where credit is due, GOOGLE NEWS BLOG, Nov. 16, 
2010, http://googlenewsblog.blogspot.com/2010/11/credit-where-
credit-is-due.html.

 10 American Univ. Ctr. for Social Media, Documentary Filmmakers’ State-
ment of Best Practices in Fair Use, http://www.centerforsocialmedia.
org/fair-use/best-practices/documentary/documentary-filmmakers-
statement-best-practices-fair-use (last visited Jan. 26, 2011).

 11 Doug Rand, Memo from the Edge: Legal Analysis and Practical Recom-
mendations for Newspapers in Crisis (paper presented at Conference on 

“Journalism & The New Media Ecology: Who Will Pay the Messenger?,” 
Yale Law School Nov. 13-14, 2009), at 3, available at http://www.law.yale.
edu/intellectuallife/09mediapapers.htm. 

 12 Testimony of Laura Malone, Associate General Counsel, Intellectual Prop-
erty, The Associated Press, FTC Workshop, “From Town Criers To Blog-
gers: How Will Journalism Survive The Internet Age?” (Mar. 9, 2010), Tr. 
at 67, available at http://www.ftc.gov/opp/workshops/news/index.shtml.

 13 Bruce W. Sanford, Revamped Legal Structure is Key to the Future 
of Journalism, SPEAKING FREELY, July 2010, available at http://www.
tjcenter.org/wp-content/uploads/Spkng%20Frly%20Sanford%20
7-1-10%5B1%5D%281%29.pdf.

 14 James Fallows, How to Save the News, THE ATLANTIC, June 2010, http://
www.theatlantic.com/magazine/print/2010/06/how-to-save-the-
news/8095.

 15 Testimony of James W. Marcovitz, Sr. V.P. and Deputy Gen. Counsel, 
News Corp., FTC Workshop, “From Town Criers To Bloggers: How Will 
Journalism Survive The Internet Age?” (Mar. 9, 2010), Tr. at 65:8-10; 
12-14, available at http://www.ftc.gov/opp/workshops/news/index.shtml.

 16 Testimony of James Boyle, William Neal Reynolds Professor of Law, 
Duke Univ. Law School, FTC Workshop, “From Town Criers To Bloggers: 
How Will Journalism Survive The Internet Age?” (Mar. 9, 2010), Tr. at 
86:4-18, 87:1-6, available at http://www.ftc.gov/opp/workshops/news/
index.shtml.

 17 The Cache Cow, 6 J. Marshall Rev. Intell. Prop. L. at 108 (citing Robots 
Exclusion, http://www.robotstxt.org/wc/exclusion.html (last visited Jan. 

26, 2011)).

 18 Danny Sullivan, Josh Cohen of Google News on Paywalls, Partnerships 
and Working with Publishers, SEARCHENGINELAND.COM, Nov. 15, 2009, 
http:searchengineland.com/josh-cohen-of-google-news-on-paywalls-
partnerships-working-with-publishers-29881.

 19 Digital Millennium Copyright Act, Title II, Online Copyright Infringement 
Liability Limitation Act, Pub L. 105-304, 112 Stat. 2877-2886 (1998) 
(amending 17 U.S.C. § 512).

 20 See 17 U.S.C. § 512(h).

 21 See, e.g., Chilling Effects Clearinghouse, Frequently Asked Questions 
(and Answers) About DMCA Subpoenas, http://www.chillingeffects.
org/dmca-sub/faq.cgi (“Question: How is Internet anonymity affected 
by Section 512(h) subpoenas? … Answer: Since anyone who has ever 
written or typed something is a copyright holder, it is possible that any 
of these people might misuse the Section 512(h) subpoena to discover 
identity for purposes other than vindicating copyright rights. In some 
instances, the fear of improper discovery of their identity will intimidate 
or silence online speakers even though they were engaging in protected 
expression under the First Amendment.”)

 22 Fair Syndication Consortium, Content Syndication and Management 
Guidelines 0.9, http://www.fairsyndication.org/guidelines/Content_Syn-
dication_and_Management_Guidelines_v0.9.html (last visited Jan. 
26, 2011). Under the Fair Syndication Consortium plan, if a publisher 
chooses to charge for full copy use, ad networks will act as royalty 
collectors/distributors. Publishers can choose the sites they want to 
publish their content, ruling out disreputable ones such as hate sites and 
pornography. Infringers will be dealt with using a “graduated escalation” 
enforcement path. The Consortium stresses the importance of consider-
ing the frequency and extent of reuse that is occurring, and does not 
consider it in publishers’ best interest to expend resources going after 
casual, incidental, or unintentional re-users.

 23 See Graduated Response Trial Unmasks a Cooperative Internet, FAIR 

SYNDICATION CONSORTIUM BLOG, Nov. 8, 2010, http://www.fairsyndica-
tion.org/blog/2010/graduated-response-trial-unmasks-a-cooperative-
Internet/.

 24 “AP board approves independent agency to license digital news,” press 
release, Associated Press, Feb. 3, 2011, http://www.ap.org/pages/about/
pressreleases/pr_020311a.html.

 25 Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 344-45 (1991), 
quoting Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 
556 (1985).

 26 See Associated Press v. All Headline News Corp. et al., 608 F. Supp. 2d 
454 (S.D.N.Y. 2009) (All Headline News).

 27 Int’l News Service v. Associated Press, 248 U.S. 215 (1918).

 28 Int’l News Service, 248 U.S. at 240.

 29 Int’l News Service, 248 U.S. at 245.

 30 Int’l News Service, 248 U.S. at 245.

 31 Nat’l Basketball Ass’n v. Motorola, Inc., 105 F.3d 841 (2d Cir. 1997).

 32 The NBA wanted to stop Motorola because it had 
negotiated a similar deal with a company called SportsSticker. Although 
the court ultimately ruled against the NBA, it held that similar forms of 
legal actions concerning intellectual property were not preempted by 
the Copyright Act if they met the following requirements:

http://www.wired.com/techbiz/media/news/2002/06/53355
http://www.niemanlab.org/2009/08/heres-the-ap-document-weve-been-writing-about/
http://www.niemanlab.org/2009/08/heres-the-ap-document-weve-been-writing-about/
http://www.googleguide.com/
http://www.plagiarismtoday.com/2006/08/29/why-rss-scraping-isnt-ok
http://www.plagiarismtoday.com/2006/08/29/why-rss-scraping-isnt-ok
http://paidcontent.org/article/419-fair-syndication-consortium-google-responsible-for-over-half-of-unlicen/
http://paidcontent.org/article/419-fair-syndication-consortium-google-responsible-for-over-half-of-unlicen/
http://googlenewsblog.blogspot.com/2010/11/credit-where-credit-is-due.html
http://googlenewsblog.blogspot.com/2010/11/credit-where-credit-is-due.html
http://www.centerforsocialmedia.org/fair-use/best-practices/documentary/documentary-filmmakers-statement-best-practices-fair-use
http://www.centerforsocialmedia.org/fair-use/best-practices/documentary/documentary-filmmakers-statement-best-practices-fair-use
http://www.centerforsocialmedia.org/fair-use/best-practices/documentary/documentary-filmmakers-statement-best-practices-fair-use
http://www.law.yale.edu/intellectuallife/09mediapapers.htm
http://www.law.yale.edu/intellectuallife/09mediapapers.htm
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.tjcenter.org/wp-content/uploads/Spkng Frly Sanford 7-1-10%5B1%5D(1).pdf
http://www.tjcenter.org/wp-content/uploads/Spkng Frly Sanford 7-1-10%5B1%5D(1).pdf
http://www.tjcenter.org/wp-content/uploads/Spkng Frly Sanford 7-1-10%5B1%5D(1).pdf
http://www.theatlantic.com/magazine/print/2010/06/how-to-save-the-news/8095
http://www.theatlantic.com/magazine/print/2010/06/how-to-save-the-news/8095
http://www.theatlantic.com/magazine/print/2010/06/how-to-save-the-news/8095
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.ftc.gov/opp/workshops/news/index.shtml
http://www.robotstxt.org/wc/exclusion.html 
http://searchengineland.com/josh-cohen-of-google-news-on-paywalls-partnerships-working-with-publishers-29881
http://searchengineland.com/josh-cohen-of-google-news-on-paywalls-partnerships-working-with-publishers-29881
http://www.chillingeffects.org/dmca-sub/faq.cgi
http://www.chillingeffects.org/dmca-sub/faq.cgi
http://www.fairsyndication.org/guidelines/Content_Syndication_and_Management_Guidelines_v0.9.html
http://www.fairsyndication.org/guidelines/Content_Syndication_and_Management_Guidelines_v0.9.html
http://www.fairsyndication.org/blog/2010/graduated-response-trial-unmasks-a-cooperative-internet/
http://www.fairsyndication.org/blog/2010/graduated-response-trial-unmasks-a-cooperative-internet/
http://www.fairsyndication.org/blog/2010/graduated-response-trial-unmasks-a-cooperative-internet/
http://www.ap.org/pages/about/pressreleases/pr_020311a.html
http://www.ap.org/pages/about/pressreleases/pr_020311a.html


465

(1) a plaintiff gathers information at a cost;

(2) the information is time-sensitive;

(3) the defendant’s use of the information is “free-riding”;

(4) the defendant is offering a service in direct competition with the 
plaintiff’s;

(5) the ability to free ride on the plaintiff’s efforts “would so reduce the 
incentive to produce the product or service that the existence or quality 
would be substantially threatened.” 

See Nat’l Basketball Ass’n, 105 F.3d at 845.

 33 Nat’l Basketball Ass’n, 105 F.3d at 845. Based on this precedent, in 2008 
the Second Circuit federal judge overseeing All News Headlines upheld 
AP’s right to proceed to trial. 

The Second Circuit ruling came as a shock to many media commentators. 
TechCrunch’s Erick Schonfeld asked:

“But what constitutes “hot news” in an age of instant communications? 
And how long does it last. In 1918, “hot news” traveled by mail and 
telegraph. It could last hours or even days. Today, a true scoop lasts for 
about a minute. The AP would have to show instances of articles where 
not only the AP broke the news, but was the only outlet to get the origi-
nal story—something rare and rarer when anyone can publish news over 
the Internet. . . .  Hot news is a concept best left in the twentieth century.” 

Erick Schonfeld, Hot News: The AP Is Living In The Last Century, TECH-

CRUNCH.COM, Feb. 22, 2009, http://techcrunch.com/2009/02/22/hot-
news-the-ap-is-living-in-the-last-century/.

 34 Barclays Capital, Inc. v. TheFlyOnTheWall.com, 700 F. Supp. 2d 310 
(S.D.N.Y. 2010) (TheFlyOnTheWall.com).

 35 TheFlyOnTheWall.com, 700 F. Supp. 2d at 337.

 36 Brief Amici Curiae of Advance Publications, Inc., et al., Barclays Capital 
Inc., et al. v. TheFlyOnTheWall.com, Second Circuit Court of Appeals, No. 
10-1372, June 21, 2010 (News Organization Barlcays Amici Brief), avail-
able at http://www.rcfp.org/newsitems/docs/20100623_163140_am-
icus_brief.pdf.

 37 See, e.g., Melissa Lipman, Google, Twitter Back Removal Of ‘Hot News’ 
Injunction, LAW 360, June 22, 2010, http://www.law360.com/topnews/
articles/176629/google-twitter-back-removal-of-hot-news-injunction.

 38 A Future of Media submission from the Corporation for Public Broad-
casting, PBS, NPR and the Association of Public Television Stations re-
minded the Commission that “the public interest in continued access to 
information, education and enlightenment calls for a fair and reasonable 
balance” between the “sometimes competing interests” of copyright 
owners and users. CPB Comments at 20.

Native Public Media, an association of tribal radio stations, cautioned 
that any congressional amendments providing copyright exemptions to 
public broadcasting organizations for online distribution of public media 
should afford protection to the “intellectual property rights of Native 
Americans regarding information about tribal history, culture, and other 
information deemed proprietary by individual Tribal Nations.” Native 
Public Media Comments at 7. 

Patricia Aufderheide and Peter Jaszi sent a reminder that “Copyright 
and creativity are tightly linked. All cultural expression everywhere, 
including all media, draws upon existing culture; otherwise, it would be 
incomprehensible.” Aufderheide/Jaszi Comments at 1.

New Media Rights, a San Diego-based group offering education and 

discussion about new media technologies and the law and policies 
affecting users of new media, wrote to voice its support for efforts to 
ensure that fair use protects incidental uses of content and personal, 
noncommercial uses of content. New Media Rights Comments in re FOM 
PN, filed May 7, 2010, at 4-5.

Comments submitted on behalf of two dozen community public interest 
groups by the New America Foundation, Free Press, and the Media Ac-
cess Project brought up their concern with restrictive interpretations of 
fair use and misuse of the DMCA’s notice-and-takedown process against 
non-infringing works, which they say threaten both the availability of 
source material and the persistent availability of citizen journalism and 
nonprofit media content.

“Innovators in digital news distribution, the builders of feed-readers, ag-
gregators, podcasters and -catchers, and social discovery services also 
depend on the limits of copyright to bring media to news consumers in 
novel ways. . . We anticipate that the Commission will receive recom-
mendations for the expansion of copyright protections. We recommend 
that you consider those critically, in light of the unintended negative 
consequences of previous copyright expansions.”  Access Humboldt 
Joint Comments at 116.

 39 Aufderheide/Jaszi Comments at 2.

 40 Patricia Aufderheide & Peter Jaszi Comments in re FOM PN, filed Apr. 27, 
2010 (Aufderheide/Jaszi Comments), at 3.

35 Recommendations
 1 National Religious Broadcasters. Comments in re FOM PN (FCC Launches 

Examination of the Future of Media and Information Needs of Commu-
nities in a Digital Age, GN Docket No. 10-25, Public Notice, 25 FCC Rcd 
384 (2010) (FOM PN), filed Febuary 18, 2010 (NRB Comments) at 12.

 2 The Commission has recently taken a number of steps to move its pro-
cesses away from reliance on paper and to being more reliant on digital 
technology.  For instance the Commission has reduced the number 
of paper copies of pleadings that must be filed and moved towards 
electronic notification of docket filings and fees.”

 3 H.R. 2392, § 2(a), 111th Cong., 1st Sess. (2009), available at http://www.
govtrack.us/congress/billtext.xpd?bill=h111-2392.

 4 Id., at § 2(b).

 5 Federal Trade Commission Staff. 2010. “Discussion Draft: Potential Policy 
Recommendations to Support the Reinvention of Journalism,” at 31.  
Accessed Dec. 1, 2010. http://www.ftc.gov/opp/workshops/news/jun15/
docs/new-staff-discussion.pdf.

 6  Unappreciated Benefits of Advertising and Commercial Speech, by 
Adam Thierer, Mercatus on Policy, Mercatus Center, George Mason Uni-
versity, January 2011, available at http://mercatus.org/sites/default/files/
publication/unappreciated-benefits-of-advertising-and-commercial-
speech_0.pdf.

 7  Rev. Rul. 77-4, 1977-1 C.B. 141.

 8 Letter from Eric Newton, V.P., Journalism Program, John S. and James L. 
Knight Foundation, to Steven Waldman, FCC (May 7, 2010).

 9 Letter from Eric Newton, V.P., Journalism Program, John S. and James L. 
Knight Foundation, to Steven Waldman, FCC (May 7, 2010).
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